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IN THE COURT OF THE DISTRICT JUDGE :: TINSUKIA

District: Tinsukia

Shri D. Bora, MA, LL.M., AJS, 
District Judge,
Tinsukia

Present:

Title Suit fProbateJ Case No.03 of 2019

Smti Kanan Bhowmick,

W/o Late Sudhangshu Kumar Bhowmick, 

R/o Vivekananda Road, Sarada Pally, 

West Sripuria, P.0. Sripuria,

P.S. & Dist. Tinsukia, Assam
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Petitioner

Versus -

1. Smti Mandira Debnath,

W/o Sri Asim Kumar Debnath,

R/o Brahmaputra Apartment,

Qtr. No.SA, 1/R, Pathar Quary,

P.O. Udayan Bihar,

Guwahati, Assam.

2. Sri Subhendu Bhowmick,

S/o Late Sudhangshu Kumar Bhowmick,
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R/o Vivekananda Road, Sarada Pally, 

West Sripuria, P.O. Sripuria,

P.S. & Dist. Tinsukia, Assam

Opposite Parties

Appearance:

None appears

Sri N. Prasad, Advocate

For the Petitioner

For the O.P. No.2

Date of Argument: 20.07.2022

Date of Judgment: 17.08.2022

J UDGMENT

This is a-petition u/s.276 of the Indian Succession Act, 
1925 filed by the petitioner Kanan Bhowmick, praying for 

granting Probate in respect of the last Will, executed by 

Late Sudhangshu Kumar Bhowmick i.e. husband of the 

petitioner.
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The case of the petitioner, in brief, is that Late 

Sudhangshu Kumar Bhowmick, the husband of the 

petitioner, was a businessman by occupation and he expired 

on 2.7.2014 leaving behind the petitioner and the opposite
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' V parties as his heirs and successors. Before his demise, Late 

Sudhangshu Kumar Bhowmick executed a Will on 12.2.2001 

and registered the same in the office of the Sr. Sub- 

Registrar, Tinsukia, Assam on the same day, whereby he 

bequeathed the property recited and described in the said 

Will and described in the schedule hereunder written to his 

wife Smti Kanan Bhowmick, the petitioner here in this case. 

The said Will also reveals that the petitioner has been 

appointed as the sole executor of the aforementioned Will 
by Late Sudhangshu Kumar Bhowmick and hence, she has 

the right to file this petition praying for grant of Probate of

Hence, the petitioner prays to grant of 
Probate in connection with the property bequeathed to her 

by her husband Sudhangshu Kumar Bhowmick (since 

deceased) by means of the aforementioned Will so that the 

desire of Late Sudhangshu Kumar Bhowmick can be 

complied with. It is also stated that one of the attesting 

witnesses of the said Will, namely, Manindra Nath Dey has 

expired on 20.11.2010. No petition for grant of Probate or 

for grant of Power of administration of the property in 

relation with the said Will of Late Sudhangshu Kumar 

Bhowmick has been filed in any court in India nor any such 

petition is pending either before this court or before any 

other court.
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The schedule of the property referred to above, is 

shown below:
3.



13 v All that piece and parcel of land measuring 0 Bigha 1 

Katha 6.25 Lessas, equivalent to 3780.00 Sq. Ft. covered by 

part of Dag No.786, P.P. No.80, situated at Tinsukia town 

sheet No. 18, Mauza and district - Tinsukia, Assam together 

with a pucca Assam type residential house standing thereon 

bearing Holding No.HN/75/A-2 of Ward No.l of Tinsukia 

Municipal Board, Tinsukia, Assam. The said land is bounded 

as follows:

North: 84'-0" / Part of Dag Nq.723 & 786.

South: 84'-0" / Part of Dag No.786 & 15 ft. wide 

road.

East: 45-0" / Part of Dag No.786.

West: 45'-0" / Part of Dag No.785.
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4. It is worthwhile to be mentioned here that earlier, the 

petitioner filed Misc. (Probate) Case No.41/2016 for grant of 
Probate in respect of the last Will executed by her husband 

Late Sudhangshu Kumar Bhowmick. In the said case, the 

opposite party No.l Smti Mandira Debnath filed a petition 

No.2005/16 dated 03.10.2016 stating inter alia that she has 

no objection, if Probate of the Will executed by her father 

Sudhangshu Kumar Bhowmick (since deceased) on
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12.02.2001 is granted in favour of her mother/the petitioner 

Smti Kanan Bhowmick. In the said case, notice was also 

issued to the opposite party No.2 Subhendu Bhowmick, but
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in spite of receipt of notice, opposite party Subhendu 

Bhowmick did not turn up and hence, the case proceeded 

ex-parte against him. After completion of trial of the said 

case i.e. Misc. (Probate) Case No.41/2016, this court vide 

order dated 21.2.2017 allowed the prayer of the petitioner 

by granting Probate in her favour. Against said order of 
granting Probate in favour of the petitioner, the opposite 

party Subhendu Bhowmick filed a petition under Order IX 

Rule 13, read with Section 151 of C.P.C. for setting aside 

\ the order dated 21.02.2017 passed by this court in Misc.
tA (Probate) Case No.41/2016 and said petition was registered

1
0.1
§/ as Misc. (J) Case No.36/2018.
^ appearance of both sides and on hearing both the sides, 

this court vide order dated 4.9.2019 allowed the opposite 

party Subhendu Bhowmick to file his pleadings in the 

original case i.e. Misc. (Probate) Case No.41/2016 and after 

filing his pleadings, it was ordered that necessary order 

shall be passed in Misc. (Probate) Case No.41/2016.

Accordingly, after

Accordingly, the opposite party Subhendu Bhowmick 

appeared in Misc. (Probate) Case No.41/2016 and contested 

the case by filing his written statement with prayer to cross- 

examine the petitioner. Hence, the Misc. (Probate) Case 

No.41/2016 was converted to Title Suit (Probate) Case 

No.03/2019. The opposite party No.2 Subhendu Bhowmick 

by filing written statement denied all the averments made 

in the petition, save and except which one specifically

5.
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V admitted herein. It is stated that the petition filed for 

granting Probate is not maintainable in law as well as in 

fact, that the petitioner has no any valid right to file such 

petition for the relief sought for and that the said petition is 

barred under the provisions of Limitation Act, Doctrine of 

Waiver, Estoppel and Acquiescence. The petition is bad for 

suppression of material facts as well as concealment and 

non-production of material documents. It is further stated 

that necessary ingredients/details required for the Will are 

lacking/absent in the alleged Will-in-question and there is 

no any statement in the alleged Will to the effect that the 

said Will was read over and explained to the Testator and 

there is also no any averment made therein that the 

Testator was mentally sound at the time of execution of the 

alleged Will. The said petition for granting Probate contains 

one affidavit allegedly sworn by Sri Kartick Chandra Das 

purportedly attesting witness of alleged Will, allegedly 

executed by Sudhangshu Kumar Bhowmick. The said Kartick 

Chandra Das in the affidavit stated that the Testator 

Sudhangshu Kumar Bhowmick affixed his signature on the 

said Will after the contents of the said Will was read over 

and explained to him in his mother tongue Bengali in his 

presence and other attesting witness Munindra Nath Dey. 
However, on going through the Will in respect of which 

probate has been applied for, nowhere it is mentioned that 
at any point of time, the contents of the Will was read over 

and explained to the Testator in his mother tongue Bengali.

-
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The alleged Will is scribed in English language, as such, the 

genuinity, validity and authenticity of the Will-in-question 

are question in law and fact and the petitioner is strictly 

required to prove the same in due legal manner. There is no 

any document or certificate in the record to show that at 
the time of execution of the alleged Will, the Testator was in 

sound health and mind. Hence, the opposite party No.2 

Subhendu Bhowmick prayed to dismiss the suit with cost.

3?
£.1 6. After considering the pleadings of the parties and 

§7 materials on record, following issues are settled in this case.
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ISSUES

(I) Whether the suit is maintainable?

(II) Whether Sudhangshu Kumar Bhowmick 

executed any Will in favour of the petitioner in 

respect of his property?

(III) Whether the petitioner is entitled to get the 

decree, as prayed for?

After framing of issues, the petitioner did not come 

forward to adduce her evidence. Accordingly, the opposite 

party Subhendu Bhowmick also did not adduce any 

evidence in view of the fact that the petitioner did not 
adduce any evidence in support of her case.

7.
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I have heard the Id. counsel for the opposite party 

No.2 at length and carefully scrutinized the materials 

available with the record. During argument, none appeared 

for the petitioner. Hence, I shall decide the case on merit.

Discussion. Decision and Reasons Thereof

8.

Issue No.I:

9. The petitioner has filed the petition praying for 

granting Probate in respect of the last Will, executed by 

Late Sudhangshu Kumar Bhowmick i.e. husband of the 

petitioner. The Opposite party no. 2 in his written statement 

has claimed that the petition filed by the petitioner is not 
maintainable in law as well as fact in its present form and 

as such, according to him, the same is liable to be 

dismissed. In his written statement he has not clarified as 

to why the petition of the petitioner is not maintainable. 
Upon going through the pleadings of the parties, nothing is 

found as to why this suit is not maintainable in its present 
form. As such, this issue is answered in affirmative.

\
AO? Issues No. II & III

10. For the sake of brevity, both these issues are taken up 

together for determination. It is already noticed that after 

framing of issues, the petitioner did not come forward to 

adduce evidence in support of her case. Under such 

circumstances it is found that the petitioner has failed to

is.
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, V prove her case by adducing evidence in support of her case. 
The petitioner has therefore failed to prove that 

Sudhangshu Kumar Bhowmick executed any Will in favour 

of her in respect of his property. The petitioner is not 
entitled to get a decree as prayed for. Both the issues are 

determined accordingly.

ORDER

11. The case is dismissed. No order as to cost.

Given under the hand and seal of this Court on this 

the 17th day of August, 2022.

Dictated & corrected by:

(D.
Districtjudge . 

TjrBtetejit Judge 
Tlnsukia

District Judge_
'BMdfRjlMdga

Tlnsukia y


