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Assam Schedule VII: Form No. 132

HIGH COURT FORM NO. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUITiCASE

District: TINSUKIA

IN THE COURT OF MUNSIFF NO.1, TINSUKIA

Present- Dhiren Pegu,

B.P.Sc. (Hons.) LL.B. (Hons.), AJS

Munsiff No.1, Tinsukia.

Thursday, the l8thofAugust, 2022

M.S. No.11/2010

1. M/s. Jains,

A proprietorship concern of the plaintiff

No.2,

having its principal place of business at

Tulsiram road, Tinsukia town,

P.O. & P.S. Tinsukia,

District - Tinsukia, Assam.

2. Smt. Vaani Jain,

Wife of Sri Vikas Jain,

Resident of Tulsiram road,

Tinsukia town,

P.O. & P.S. Tinsukia,

District - Tinsukia, Assam.

-Versus-
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M/s Deb watchs electronics,

New market,

Tinsukia town,

P.O. & P.S. Tinsukia,

District - Tinsukia, Assam.

.......Defendant

This suit coming on for final hearing on 2710612022 in the

presence of the following learned Advocates:

For the plaintiffs: Learned counsel Mr. P.Bhowal.

For the defendant: Learned counsel Mr. D. Bose.

And having stood for consideration to this day, the Court

delivered the following judgment:-

JUDGMENT

1.The plaintiffs have filed this suit for recovery of money and

other reliefs.

PLAINTIFF'S CASE IN BRIEF

z.The case of the plaintiffs is that the plaintiff no.1 is a

proprietorship of the plaintiff no.2 and having its principal

place of business at Tulsiram road, Tinsukia town,

Tinsukia, Assam. The plaintiff no.1, being a dealer of M/S

I.O.C. Ltd. A.O,D. Digboi, sells its product to different

customers in cash as well as on credit and as per their

business norms, if the bills are not paid within a period of

30 days from the date of purchase, the debtors are liable

Page 2 of 18 \$i**



Dhireh Pegu, AJS
Mursiff No.1, Tinsukia

M.S. No.ll/2O1O

to pay the outstanding bills with 18 o/o interest per annum

from the date of purchase.

3, As per business relationship, the defendant, which is an

electronic shop, situated at New market, Tinsukia, used to

purchase goods from the plaintiffs on credit. Accordingly,

on 2017U2006, the defendant purchased 2 nos. of 14"

classic televisions, 2 nos. of 14" Delite television, 1 no. of

21" flat classic television, 1 no. of 20" classic television and

2 nos. of ACE vide challan no. 0479 and bill no. 432 dated

2011L12006 worth Rs. 36,380/- (Rupees thitty six thousand

three hundred and eighty). Similarly, on 08106/2007, the

defendant again purchased 5 nos. of 14" classic televisions,

2 nos. of 20" classic televisions, 1 no. of 27" flat star, 1 no'

of 27" flat classic and 2 nos. of ACE vide challan no. 0914

and bill no. 717 dated 08/0612007 worlh Rs. 50,075/-

(Rupees fifty thousand and seventy five). Out of the total

outstanding bill amount of Rs. 86,455/- (Rupees eighty six

thousand four hundred and fifty five), the defendant, on

25lO8l2OO7, only made a paft payment against the bill

dated 20111,12006, leaving behind a balance amount of Rs.

2,O5Ol- (Rupees two thousand and fifty) only, however,

without paying the outstanding bill dated 08/0612007.

Thus, a sum of Rs. 52, 125/- (Rupees fifty two thousand

one hundred and twenty five) remained as the outstanding

amount to be paid by the defendant to the plaintiffs. When

the plaintiffs letter dated 2U1U2007 failed to evoke any

response, the plaintiffs, sent a legal notice dated

l3lOZl2OOg to the defendant demanding repayment of the
Page 3 of 18
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entire outstanding amount along with interest @ 18 % per

annum. When the legal notice also failed to find any

response from the defendant, the plaintiffs filed the instant

money suit for realising an amount of Rs. 79, 271.7U-

(Rupees seventy nine thousand two hundred seventy one

and seventy one paisa) (inclusive of interest up to
3U7212009) along with future interest till recovery of

decreetal amount from the defendant.

SERVICE OF PROCESS

4.That upon admission of the plaint for hearing, summons

was issued upon the defendant through substituted mode

of service by way of paper publication when summons

could not be served through regular mode of service. Since

the defendant failed to appear despite paper publication,

the suit proceeded ex-pafte and my Learned Predecessor-

in-office, vide her judgment dated 03/07120t0, decreed

the suit ex-pafte against the defendant.

5. However, later, vide order dated 20lLtl20l4, the ex-parte

judgment and order dated 0310712010 was set aside on

the basis of the petition under section 151 CPC filed by the

plaintiffs and the defendant was given the opportunity to

enter his appearance/ file his written statement and

contest the suit against the plaintiffs.

6.Though, a revision against the order dated 2011U2014

was filed before the Hon'ble Gauhati High Court being CRP

$o.1
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no. 39U2015, however, the same was dismissed vide

order dated 1010212076, directing the trial Court to give an

oppoftunity to the defendant to file his written statement

and then to proceed as per law. Accordingly, the defendant

appeared and filed his written statement on 3U0712015.

PLEAS TAKEN BY THE DEFENDANT IN WRITTEN
STATEMENT

7.The answering defendant took the pleas like the suit is not

maintainable in law and in facts, that the plaintiffs have no

right to sue, that this Court has no jurisdiction to try the

suit, that the suit is barred by the law of limitation, the

relief claimed by the plaintiffs is illegal and un-enforceable,

that the plaint has not been signed and verified by proper

person as per Order VI rule 15 Code of Civil Procedure

(CPC in short and hereinafter), that the suit is bad as under

Order X)C( CPC, that the plaint fails to disclose any cause

of action, that affidavit was not filed as per section 26 of

the CPC etc.

8.The answering defendant also denied in toto all the claims

and averments made by the plaintiffs in their plaint and

put the plaintiffs to strictest proof of the same. The

answering defendant also stated that the documents filed

by the plaintiffs along with the plaint are in no way

connected to the instant suit and further that the plaintiffs,

on 3010712013, filed another money suit being M'S' no.

79l20l3 against the answering defendant by suppressing

material facts before the Court. The answering defendant
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further took the plea that as the plaintiffs failed to file the

original documents along with the plaint at the time of

filing of the suit, the plaintiffs are not entitled to any of the

reliefs as claimed for and the suit of the plaintiffs is liable

to be dismissed with cost.

ISSUES FRAMED IN THE SUIT

9. Upon going through the pleadings of the plaint as well as

the written statement filed by the answering defendant,

my learned predecessor-in-office framed the following

issues

i. Whether the suit of the plaintiffs is
maintainable in law as wellas in facts?

ii. Whether the suit is barred by laws of
limitation?

iii. Whether the defendant purchased on

credit various electronic items on

2Ol LLI 2006 and 08/06/2007 amounting

to Rs. 86,4551- (Rupees eighty six

thousand four hundred and fifty five)?

iv. Whether the defendant has neglected and

refused to pay the outstanding balance

amount of Rs. 52, L25l- (Rupees fifty two

thousand one hundred and twenty five) to

the plaintiffs and whether the defendant

is liable to pay the said outstanding

amount to the plaintiffs?
$\$\P'
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v. Whether the plaintiffs are entitled to the
decree and judgment as prayed for?

ii. To what other reliefs, it any, the plaintifts

are entitled to?

EVIDENCE ADDUCED BY THE PLANTIFF SIDE

10. During the trial, the plaintiff side filed the evidence-in-

affidavit of Smt. Vaani lain as PW-1. The PW-1 was cross-

examined and discharged.

11.The plaintiff side has also exhibited the following

documents in support of their claim.

i. Exhibit 1 - Bill no. 432 dated 20/77/2006.

ii. Exhibit 2 - Challan no. 0479 dated 2011L/2006.

iii. Exhibit 2(i) - Authorized signature for the plaintiff.

iv. Exhibit 3 - Bill no.777 dated 08i06/2007.

v. Exhibit 3(i) - Authorized signature for the plaintiff.

vi. Exhibit 4 - Challan no. 00914 dated 0B/06i2007.

vii. Exhibit 4(i) - Authorized signature for the plaintiff.

viii. Exhibit 4(il) - Signature of the defendant.

ix. Exhibit 5 - Plaintiff's letter dated 2l/1U2007.

x. Exhibit 5(i) - Signature of the PW-1.

xi. Exhibit 6 - Legal notice dated 13/02/2009.

xii. Exhibit 6(i) - Signature of Advocate Sri. B.K.

Kejriwal.

xiii. Exhibit 7 - Postal receipt dated 16102/2009.

xiv. Exhibit 8 - AD card dated t7/0212009.

xv. Exhibit 8(i) - Signature of the defendant. i_i\{O.)
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XVi.

xvii.

xviii.

XiX,

Exhibit 9 - Certificate of plaintiff's employee.

Exhibit 9(i) - Signature of Saroj Tewari

Exhibit 10 - Plaintiff's ledger statement.

Exhibit 10(i - ii) - Signature of the defendant.

12. Since the defendant submitted that they do not wish to

adduce any evidence in their support, the defendant

evidence was accordingly closed and the matter proceeded

for arguments.

ARGUMENTS ADVANCED BY THE PARTIES

13.The learned counsel for the plaintiffs submitted that the

plaintiff side has successfully proved their case beyond

preponderance of probabilities by adducing evidence of the

proprietor herself along with documentary evidences to

show that the defendant on different occasions purchased

electronic goods from the plaintiff no. 1 and later defaulted

in making the full payment despite several reminders and

legal notice sent to the defendant. Further that, though the

PW-1 has been cross examined by the defendant side at

length, however, failed to impeach the credibility of the

said witness. Learned counsel accordingly submitted that in

view of the abovementioned submissions along with the

evidences on record, the suit of the plaintiffs be decreed

with cost.

14.On the other hand the learned counsel for the answering

defendant argued that the plaintiff has filed the suit

without proper representation as the plaintiff side has
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failed to produce any proof of proprietorship concern and

other documents like valid trade license. Learned counsel

further argued that the defendant has disputed all the

exhibits of the plaintiffs and that the plaintiff side has failed

to prove their own case by leading any cogent and reliable

evidence and accordingly prayed that the suit of the

plaintiffs be dismissed with cost.

DrscussroNs, DEcrsroNs AND REAsoNs THEREoF

15.1 have carefully perused the pleadings in the plaint and the

written statement filed by the answering defendant. I have

also seen and perused the examination-in-chief filed in the

form of affidavit by the PW-1, the cross-examination of the

PW-1 as well as heard the arguments put forward by the

learned counsels for the both the sides. Having so heard

and perused, I shall now discuss and decide the

aforementioned issues accord ing ly.

16.The PW-l in her evidence-on-affidavit has reiterated the

same set of facts and circumstances as narrated in the

plaint and the same is not repeated here for the sake of

brevity.

rssuE Nos.(i) & (:i)

Whether the suit of the plaintiff is maintainable in

s\o\o'
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17. Both issue nos. i & ii are taken up together for the sake of
brevity.

18.The defendant in his written statement contended that the

instant suit is not maintainable. But the answerlng

defendant failed to disclose as to how and why the suit is

not maintainable. Order VIII Rule 2 of the CpC mandates

that the defendant must raise by his pleading all matters

which shows the suit to be not maintainable. However,

there is no specific pleading in the written statement of the

answering defendant to show that the suit is not

maintainable. Further, case record reveals that the instant

money suit has been filed within the period of limitation.

Hence, issue nos. (i-ii) are decided in affirmative in favour

of the plaintiff.

rssuE No.(iaa)

Whether the defendant purchased on credit various

electronic items on 2O|LL|2OO6 and 0810612007

amounting to Rs. 86,4551- (Rupees eighty six

thousand four hundred and fifty five)?

19.It is the case of the plaintiffs that the defendant purchased

electronic items like TVs from the plaintiff no.1 amounting

to a sum of Rs. 86,455/- (Rupees eighty six thousand four

hundred and fifty five) vide challan no. 0479 and bill no.

432 dated 2011U2006 and challan no. 0914 and bill no.

\qol

777 dated 0810612007.
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20.In order to suppoft their contention, the plaintiff side has

exhibited the bill no. 432 dated 20/11/2006 as Exhibit-1,

challan no. 0479 dated 20111/2006 as Exhibit-2, bitt no.

717 dated 0810612007 as Exhibit-3 and challan no. 0914 as

Exhibit-4 and bill no. 3085 dated 09/06/2011 as Exhibit- 5.

Upon a careful perusal of the Exhibit 1-4, it reveals that

Exhibit-l is the bill against which challan i.e. the Exhibit-2

has been issued. Similarly, Exhibit-4 is the challan issued

against Exhibit-3. The pafticulars of the challans i.e. the

Exhibit nos. 2 and 4 also matches with the particulars of

their respective bills i.e. Exhibit nos. 1 and 3. Though, the

signatures of the Exhibit nos. 2, 3 and 4 has been disputed

by the defendant, but a careful perusal of the same reveals

that those Exhibits contains the Seal of the defendant

along with signatures of some authorized person. The fact

of admission of failure of identification of those signatures

by the PW-1 during her cross-examination, in my

considered opinion, is not so material as to disregard the

value of the documentary evidences that are laid before

the court, as those admissions appear to quite general

since the plaintiff no.2/PW-1 has, in her cross examination,

stated that her husband and her father-in-law looks after

their business concern. Under such circumstances, it is

quite possible that the plaintiff no.2/PW-l could not be

aware of such signatures being a proprietor just on paper.

Hence, in my considered opinion, the plaintiff side has

been able to establish their case to the extent

preponderance of probabilities that the defendant
\b\$
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purchased on credit various electronic items on 2011U2006

and 08106/2007 amounting to Rs. 86,4551- (Rupees eighty

six thousand four hundred and fifty five). Accordingly,

issue no. (iii) is decided in affirmative in favour of the

plaintiff.

ISSUE No.(iv)

Whether the defendant has neglected and refused

to pay the outstanding balance amount of Rs. 52,

l25l- (Rupees fifty two thousand one hundred and

twenty five) to the plaintiff and whether the

defendant is liable to pay the said outstanding

amount to the plaintifP

21.It is the case of the plaintiffs that the defendant after

purchasing electronic items like Ws from the plaintiff no.1

amounting to a sum of Rs. 86,455/- (Rupees eighty six

thousand four hundred and fifty five), only made a part

payment agalnst the bill dated 2011U2006, leaving behind

a balance amount of Rs. 2,050/- (Rupees two thousand

and fifty) as well as the outstanding amount against bill

dated 08/0612007, amounting to a sum of Rs. 52, 125/-

(Rupees fifty two thousand one hundred and twenty five)

in total.

22.The plaintiff in order to substantiate their case exhibited

the reminder letter dated 2111112007 i.e. the Exhibit-5

containing the signature of the plaintiff no.2 i.e. the PW-1.

The plaintiff no.2/PW-1 also exhibited the legal notice

No.'
1*-$l!
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dated 1310212009 as Exhibit-6 along with the postal receipt

and AD as Exhibit nos. 7 & B. The plaintiff no.2/PW-1

during her cross-examination stated that the Exhibit-6 was

sent to the defendant through her conducting advocate Sri

B.K, Kejriwal on her behest. The defendant could not bring

anything on record to rebut this fact. Fufther, the plaintiff

side has also exhiblted the certificate issued under section

658 of the Indian Evidence Act as Exhibit-9.

23.In the instant case, this Court is not in consonance with

the submission put forward by the learned counsel

appearing for the defendant that as the plaintiff side failed

to prove their own case, the instant suit be dismissed.

Though the answering defendant has cross examined the

PW-1, the answering defendant failed to adduce any

evidence to prove their own case. It is a settled law that

either parties cannot be allowed to take the advantage of

the weakness of the other. Each party must prove their

own case by leading cogent and reliable evidence and not

by mere asseftion that since one of the pafties failed to

prove his/her case, the case of the other ought to be

proved automatically. Further, a perusal of Exhibit-10

reveals that the ledger statement maintained by the

plaintiffs in their usual course of business has been sealed

and signed on behalf of the defendant thereby confirming

their outstanding debt due to the plaintiffs. The defendant

side, per contra, did not file any evidence to rebut this fa

asserted by the plaintiffs.
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24.It is a settled law that the normal rule which governs civil

proceedings is that a fact will be said to be showed if it's
proved by a preponderance of probabilities. Perhaps this is

the reason that under the Indian Evidence Act, section 3, a

fact is claimed to be proved when the Couft either believes

it to exist or considers its existence so probable that a

prudent man ought, under the circumstances of the actual

case, to work the supposition that it exists. In Syad Akbar

Vs. State of Karnataka reported in (198O) 1 SCC 30,

the Hon'ble Apex Court while dealing with in details the

distinction between negligence in civil law and in criminal

law, held that there is a marked difference as to the effect

of evidence, namely, the proof, in civil and criminal

proceedings. The Hon'ble Apex Court observed that in civil

proceedings, a mere preponderance of probability is

sufficient, and the defendant is not necessarily entitled to

the benefit of every reasonable doub! but in criminal

proceedings, the persuasion of guilt must amount to such a

moral certainty as convinces the mind of the couft, as a

reasonable man, beyond all reasonable doubt.

25.In view of the aforesaid discussions, I have no hesitation in

holding that the plaintiff side has been able to prove their

case by preponderance of probabilities that the defendant

failed to make payments amounting to a sum of Rs. 52,

125/- (Rupees fifty two thousand one hundred and twenty

five) against bill dated 0810612007 in full and against the

bill dated 2017U2006 in part. Hence, issue no. (iv) i

decided in affirmative in favour of the plaintiffs.
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ISSUE NOS.(v & vi)

Whether the plaintiff is entitled to the decree and

judgment as praYed for? And

To what other reliefs, if any, the plaintiff is entitled

to?

26. Both the issue nos. (v & vi) are taken up together for the

sake of brevitY.

27.A perusal of the Exhibit nos. 1, 2,3 and 10 clearly reveals

that in case of delayed payments, 18 o/o per annum

interest would be charged from the date of bill' Hence,

without any rebuttal lead by cogent evidence by the

defendant, it is conclusively proved that in case of delayed

payment, 18 o/o interest would be chargeable on the bill

amount from the date of bill.

28.Therefore, in view of the discussions made and decisions

arrived at the foregoing issues, this Court is of the opinion

that the plaintiffs are entitled to a recovery of outstanding

dues amounting to Rs. 79, 271.7U- (Rupees seventy nine

thousand two hundred seventy one and seventy one paisa)

(inclusive of interest up lo 3711212009) along with future

interest @ 18 o/o per annum from 0L10712010 till recovery

of decreetal amount from the defendant'

29. Fufther, this Court is also of the considered opinion that

the plaintiffs are also entitled to the cost

s\An"
NoJ

ASgAII

the defendant.
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30.All the aforesaid discussions go on to prove the case in

favour of the Plaintiffs.

ORDER

31.Therefore, considering the above discussions and decisions

arrived at issue nos. (i-iii), the instant suit is decreed on

contest with cost and the plaintiffs are granted the

following reliefs.

i. A decree for recovery of money of Rs' 79,

27l.7ll- (Rupees seventy nine thousand two

hundred seventy one and seventy one paisa)

along with future interest @ 18 o/o per annum

with efFect from 01/01i2010 till realization of

the decreetal amount from the defendant and

ii. The costs of the suit, to be paid by the

defendant to the Plaintiffs.

32. Prepare a decree accordingly within a period of one week'

day of August, 2022.

Typed and Corrected bY me.

(Dhire
Munsi 1
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APPENDIX

1. Plaintiff Witness:-

a. PW-l Smt. VaaniJain

2. Defendant Witnesses:- NIL

3. Court Witnesses:- NIL

4. Plaintiff Exhibits:-

i. Exhibit 1 - Bill no. 432 dated 2011U2006.

ii. Exhibit 2 - Challan no. 0479 dated

2011U2006.

iii. Exhibit 2(i) - Authorized signature for the

Plaintiff'

iv. Exhibit 3 - Bill no.717 dated 08/06/2007'

v. Exhibit 3(i) - Authorized signature for the

Plaintiff.

vi. Exhibit 4 - Challan no. 00914 dated

0810612007.

vii. Exhibit 4(i) - Authorized signature for the

Plaintiff'

viii. Exhibit 4(ii) - Signature of the defendant'

ix. Exhibit 5 - PlaintifF's letter dated

2UtU2007.

x. Exhibit 5(i) - Signature of the PW-1'

xi, Exhibit 6 - Legal notice dated

t310212009.

xii. Exhibit 6(i) - Signature of Advocate Sri'

B.K. Kejriwal'

xiii. Exhibit 7 - Postal receipt dated

t610212009.
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xiv. Exhibit B - AD card dated 1710212009.

xv. Exhibit 8(i) - Signature of the defendant.

xvi. Exhibit 9 - Certificate of plaintiff's

employee.

xvii. Exhibit 9(i) - Signature of Saroj Tewari

xviii. Exhibit 10 - Plaintiff's ledger statement.

xix. Exhibit 10(i - ii) - Signature of the

defendant.

5. Defendant Exhibits:- NIL

Typed and Corrected bY me.

(Dhi (r
M unsl 1
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