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IN THE COURT OF SPECIAL JUDGE (POCSO):: TINSUKIA 

  

Present:  C. R. Saikia, AJS 

Additional Sessions Judge  

Cum Special Judge, POCSO 

Tinsukia 

 

(Date of judgment:31.08.2022) 

(Case No. POCSO Case NO.06(CH) 2021 (U/S 6 of the 
POCSO Act) 

 

COMPLAINANT : STATE OF ASSAM 

REPRESENTED BY  B.L. Agarwal 

Learned Special P.P.  

ACCUSED Sri Dipak Urang (A1)  

S/O.Lt. Istipam Urang 

R/O. Hahkhati Banua gaon 

P.S. Dholla 

District : Tinsukia( Assam)  

REPRESENTED BY  S. Sarma, 

Learned Advocate under 

DLSA 
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Rank 
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the 
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ed 

Name of 

Accused 

Date of 

Arrest 

Date of 

Release 

On Bail 

Offence

s 

charge

d with 

Whether 

Acquitted or 

convicted 

Sentence 

Imposed  

 

Period of 

Detention  

Undergon

e 

during 

Trial 

for 

purpose of 

Sec. 

428 

Cr.P.C. 

 

A1 

 

 

 

 

Sri 

DipakUr

ang 

29/03/

2021 

In 

Judicial 

Custody 

U/s. 6 

of the 

POCSO 

Act 

Convicted 

u/s 354 A 

IPC 

Rigorous 

imprison

ment for 

three 

years 

- 

 

 

 

 

Date of Offence 28/03/2021 

Date of FIR 29/03/2021 

Date of Charge sheet 16/04/2021 

Date of Framing of Charges 22/11/2021 

Date of commencement of evidence 12/05/2022 

Date on which judgment is reserved 17/08/2022 

Date of Judgment 31/08/2022 

Date of the Sentencing Order, if any  - 
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    J U D G M E N T 

 

1. The prosecution case in brief is that on 28/03/2021 at 

about 9 p.m. accused Dipak Urang attempted to sexually 

assault his own minor daughter when the said victim was 

sleeping and there was no one else in the house. When the 

victim attempted to escape by opening the door, the 

accused tried to seduce her offering to pay money to her. 

The mother of the victim lodged an ejahar with the O.C. of 

Dholla P.S. by disclosing the said facts.  

2. On the basis of the said ejahar, Dholla P.S. case no. 

30/2021 u/s. 376(2)(F)/511 IPC, R/w. section 10 of the 

POCSO Act was registered against the accused. On 

completion of investigation, the I.O. had submitted the 

charge sheet against the accused person u/s. 

376(2)(F)/511 IPC R/w. section 10 of the POCSO Act.  

3. On appearance of the accused copies of relevant 

documents were furnished to him as required under section 

207 Cr.P.C.  After hearing learned counsels of both sides 

and after perusal of relevant documents available on record 

the then learned  Special Judge, Tinsukia  framed a formal 

charge against the accused under section 6 of POCSO Act 

vide order dated 22/11/2021. The charge was read over 

and explained to the accused to which he pleaded not 

guilty and claimed to be tried. 
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4. The then learned Special Judge, Tinsukia, transferred this 

instant case to this court for disposal vide order dated 

10/01/2022. 

5. Prosecution side adduced evidence of six witnesses in order 

to bring home its case. The statement of the accused 

recorded under section 313 Cr.P.C. is of total denial. The 

accused has declined to adduce evidence in defence.   

 

6. I have heard the argument of learned counsels of both 

sides. Also perused the evidence on record.  

 

7. The point for determination in this case is as follows: 

 

(i) Whether the accused in thison 28/03/2021 at about 9 

p.m. at Hahkhati Bonua (bagan) gaon under Dholla 

P.S. committed penetrative sexual assault on his own 

minor daughter and thereby committed an offence 

punishable u/s. 6 of the POCSO Act?   

 

DISCUSSION OF EVIDENCE, DECISION AND REASONS 

THEREOF 

8. As this is a case under POCSO Act, first foundational fact 

which the prosecution needs to establish is the minority of 

the victim. To bring a case within the ambit of POCSO Act, 

prosecution is to prove that the victim was a child as 

defined u/s. 2(1)(d) of the POCSO Act.  
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9. PW 2 being the mother of the victim testifies that the 

present age of the victim is 13 years. She has deposed that 

they do not have any birth certificate of the victim. In her 

cross examination PW 2 has stated that she can not say the 

date of birth of the victim. It is suggested by the defence 

that the victim was above 18 years at the time of the 

alleged incident. This suggestion was denied by PW 2. The 

victim also testifies that her age at the time of deposition 

was 13 years. In her statement given U/S 164 Cr.P.C. also 

the victim has stated her age to be 13 years. She had given 

her statement u/s 164 Cr.P.C. on 31-03-21 while she had 

deposed before the court on 12-05-22. The victim has 

stated her age to be 13 years even after one year also.  

The victim herself is not clear about her age. In her cross 

examination the victim has stated that she does not know 

her date of birth.  The defence has disputed the age. 

10.  The evidence of the medical officer is that as per 

radiological report the age of the victim is between 12 to 

15 years. This opinion of the doctor also does not help to 

establish the age of the victim as there is the error of 

margin for three years.  

11. Taking together all the evidence regarding the age of the 

victim it comes out that the prosecution has not been able 

to establish the foundational fact  that the victim was a 

child at the time of the alleged offence.  

12.   As the prosecution has failed to bring forth the most 
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important foundational fact of this case, this case will not fall 

within the ambit of POCSO Act.  Now let me analyse the 

evidence on record to find out whether the accused had 

committed the offence as alleged which can make out a 

case against him under the Indian Penal Code.    

 

13.  PW5 being the victim testifies that the accused is her 

father. It is in her evidence that on the day of the incident 

she was at home with her father and her mother and 

younger sister had gone to Gurudham. Her father went out 

to drink liquor and came home in a drunken state and slept 

in his bed. She further deposes that the accused came to 

her bed and raising the mosquito net saw her and went 

away. After sometime the accused again came to her bed 

and put off her palazo pant. She deposes that as her father 

put off her pant, she raised hullabaloo and then her father 

had gone to his bed.  She narrated the incident to her 

mother when she came home in the midnight at about 1 

a.m. Her mother had scolded her father and then he went 

out of the house. PW 5 proves her statement given before 

the magistrate as Exhibit 5 wherein she had admitted her 

signatures as Exhibit 5(1) and 5(2).  

14.  Nothing could be elicited from the cross examination of PW 

5 to assail her evidence. She withstands the cross 

examination. The sequence of events as deposed by her 

makes the evidence of PW 5 inherently consistent and 
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probable. It transpires from the evidence of PW 5 that her 

father/the accused had gone away in the first time when he 

had seen her raising the mosquito net. He had put off her 

palazoo pant when he entered her bed in the second time. 

This evidence of PW 5 shows the inherent truthfulness of her 

evidence. She has not exaggerated the facts. Such consistent 

and inherently truthful evidence heightens the credibility of 

the evidence of PW 5.  

15. There are certain attending facts coming up in the evidence 

of PW 5 which in turn fortifies the credibility of her evidence. 

PW 5 testifies that when she narrated the incident to her 

mother after her arrival, her mother had scolded her father 

and then he had gone out the house. When her father 

returned home in the evening of the next day her mother 

again scolded him.  

16. This evidence of PW 5 is not assailed in her cross 

examination. Learned defence counsel has made an attempt 

to assail this part of her evidence by suggesting that she had 

not stated the fact of her mother scolding her father before 

the police and the magistrate. PW 5 denied the suggestion. It 

is revealed from Exhibit 5 that the victim had stated in her 

statement that her mother had scolded her father after 

knowing the incident. Hence the evidence of PW 5 in this 

count remains intact and firm. Such intact and firm evidence 

inspires credence. This evidence of PW 5 is corroborated by 

the evidence of her mother. Being corroborated the evidence 
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of PW 5 becomes more worthy of trust.  

17.  This trustworthy evidence of PW 5 regarding her mother 

scolding her father after coming to know about the incident 

speaks of a very normal and natural behaviour. It is quite 

normal for the mother of the victim to scold her husband in 

the given factual backdrop. Hence this subsequent sequence 

of events reinforces the prosecution case.  

18.  In her cross-examination she has admitted that she had 

not stated in her statement recorded u/s. 164 Cr.P.C. about 

her father putting off her palazzo pant. She has stated that 

she told before the Magistrate that as she raised hulla, her 

father had not caught her. She has denied the suggestion 

that she had deposed falsely that her father had put off her 

palazzo pant.  

19. At this juncture it would be apposite to refer to the 

contention made by learned defence counsel. Drawing the 

attention of this court to the evidence of PW 5 learned 

defence counsel has contended that there is clear variation 

between her statement given u/s 164 Cr.P.C. and her 

evidence. In the court she has improved her version.  

20.  It is very true that in her statement u/s 164 Cr.P.C. the 

victim had not stated about the accused putting off her 

palazzo pant while in her evidence in court she has stated 

about that fact. Now the important point that needs careful 

consideration is whether that omission amounts to material 

contradiction in this case or not. It is the settled position of law 



 POCSO Case No. 06(CH)/2021 

9 | P a g e  
 

that in dealing with the cases of sexual assault, the court must 

examine the broader probabilities of a case. The court should 

not be swayed by minor contradictions and discrepancies.  

21.  I have carefully gone through the statement of the victim u/s 

164 Cr.P.C. which is tendered as Exhibit 5. In her statement 

the victim is very consistent about the sexual assault on her 

by her father. She has stated in her statement that as her 

father entered her bed she sensed something bad and so she 

raised hue and cry. He had offered her to give money if she 

had not disclosed that incident to anyone. She has stated that 

after sometime he again entered her bed and she again sent 

him away by raising hue and cry.  

22.  The comprehensive effect of the statement of the victim 

u/s 164 Cr.P.C. is that the accused had entered her bed twice 

while she was sleeping alone at her home. His ill motive can 

easily be inferred from the fact that he offered to give her 

money if she had not disclosed the incident to anyone else. In 

view of these broader perspectives of the instant case, the 

omission about the accused putting off the palazzo pant of 

the victim is not contradiction because the improvement 

made by the victim regarding the details of the incident is 

irrelevant. Hence that improvement does not affect the 

credibility of the witness. That omission may be due to 

mental disposition such as shock and horror at the time of 

occurrence, which are always there, however honest and 

truthful a witness may be.  Amid such situation I am not 
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inclined to accept the contention raised on behalf of the 

defence. Hence I respectfully reject that contention.  

23. PW2 is the informant and mother of the victim. She testifies 

that on the day of the incident she went to attend Puja at 

about 8 a.m. and returned at about 1 a.m. When she 

returned home, the victim had informed her that her father 

had attempted to commit rape on her. The victim also told 

her that as she raised alarm, the accused could not succeed 

in his attempt. PW2 deposes that she scolded her husband 

and he went out of the house in the early morning. Nothing 

could be elicited from the cross-examination of PW2 to assail 

her evidence regarding material fact of the prosecution case.  

 

24. The evidence of PW 2 corroborates the evidence of PW 5 

regarding all the material particulars of the case such as the 

victim being alone at home with her father and her father 

attempting to commit rape on her. It is true that in her 

evidence the victim has not used the terminology of the 

accused “attempting to commit rape”. But it is very natural 

for such witnesses of rustic background to use such term 

interchangeably. Hence such variation of terminology does 

not affect the credibility of such witnesses. The evidence of 

PW 2 is quite firm and consistent. When such firm and 

consistent evidence corroborates the evidence of the victim, 

her evidence gets more weightage. This in turn fortifies the 

prosecution case.   
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25. PW3 is the uncle of the victim. He testifies that after three 

days of the incident the victim came to his home and told 

him that on that night when she was alone at home, the 

accused entered home and so she raised alarm. This 

evidence of PW 3 does not throw much light on the 

prosecution case.  

26. PW4 is the scribe of the ejahar. He testifies that he along 

with other villagers reached the place of occurrence as 

called by the maternal uncle of the victim. On inquiry the 

victim had told that when she was alone at home the 

accused attempted to commit rape upon her. Nothing  could 

be brought forth from the cross examination of PW 4 to 

assail his evidence about the victim telling him about the 

accused attempting to commit rape on her while she was 

alone at home. Such intact and un-assailed evidence inspires 

credence.   

27. PW1 is the medical officer, who examined the victim as per 

police requisition. She testifies that after examination she 

found the hymen of the victim torn at 6 O’clock position 

and she also found tenderness in her vagina. In her opinion 

there were signs suggestive of vaginal penetration. She 

opined that the age of the victim is between 12 to 15 

years. In her cross-examination PW1 stated that as the 

hymen of the victim was torn and her vagina admitted one 

finger she opined that there were signs suggestive of 

penetration. This evidence of PW 1 does not throw any 
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light in the prosecution case because the victim herself has 

not stated anything about the penetrative sexual assault on 

her.  

28.  PW6 is the I.O. who did all the formalities of the 

investigation such as visiting the place of occurrence, 

examination of witnesses, preparing the sketch map etc. 

On completion of investigation he submitted the charge 

sheet against the accused Dipak Urang u/s. 376/(2)(F)/511 

IPC, R/w. section 10 of the POCSO Act. The evidence of 

PW 6 is mostly formal in nature.  

29.  The comprehensive effect of the entire evidence on record 

is that the accused put off the palazzo pant of the victim 

but he could not succeed in committing penetration or any 

of the acts constituting rape as defined u/s 375 IPC. The 

evidence of the victim is consistent regarding the fact that  

the accused had gone away as she raised hue and cry. On 

a very close and careful scrutiny of the prosecution 

evidence as discussed above, this court has reached the 

conclusion that prosecution has not been successful to 

prove its case against the accused u/s 376 IPC.  

30. However, the prosecution has established beyond all 

reasonable doubt the fact of the accused putting off the 

palazzo of the victim. The evidence of the victim is quite 

consistent and coherent about the fact of the accused 

entering her bed and putting off her palazzo. Nothing is 

brought forth in the entire evidence to show that the victim 
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had deposed that fact falsely. I do not find any good 

reason to disbelieve the evidence of the victim.  

31. In the light of the facts of the case in hand, section 354 A 

IPC springs to my mind. Section 354A IPC defines sexual 

harassment and provides punishment for sexual 

harassment. In the light of the facts proved by the 

prosecution this court has reached at the inevitable 

conclusion that the accused has committed the offence of 

sexual harassment as defined in clause (1)(i) of section 354 

A IPC which is punishable with rigorous imprisonment for a 

term which may extend to three years, or with fine or with 

both.  

32. Although no distinct charge u/s 354 A IPC is framed, in 

view of the provision u/s 222(2) of Cr.P.C. as charge has 

been framed under a major offence but the facts proved 

constitute a minor offence, no separate charge need to be 

framed u/s 354 A IPC.  

33. In the net result of the foregoing discussion and reasons, 

this court unhesitatingly holds that the prosecution has 

failed to prove its case against the accused Dipak Urang 

U/S 6 of the POCSO Act. But the prosecution has 

successfully proved its case against the accused Dipak 

Urang U/S 354 A IPC beyond all reasonable doubts. 

Accused Dipak Urang is found guilty of commission of 

offence U/S 354 A IPC and he is therefore convicted U/S 

354 A IPC.  
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34.  Being so convicted the question which needs to be 

addressed is whether the said convict should be given the 

benefit of the provision of the Probation of Offenders’ Act, 

1958. I have considered the provision of section 4 of the 

Probation of Offenders’ Act 1958. However, considering the 

nature of the offence proved and its impact on the life of 

the victim and on society at large, I do not deem it just and 

proper to extend the benefit of the said provision to the 

convict in this case.  

35. I have heard the convict on the question of sentence under 

section 235(2) Cr.P.C. He has prayed for lenient view.  

 

36.  Now coming to the quantum of sentence this court finds 

the following aggravating and mitigating factors which are 

discernible from the facts and circumstances on the record.  

       Aggravating factors:   

(i) The accused is a matured person. 
(ii) The victim is the daughter of the accused. 
(iii) The accused is not at all remorseful of his 

conduct.  
 

Mitigating factors:  

(i) The accused has no antecedent of criminal 
activities. 

(ii) No previous conviction is proved against the 
accused by the prosecution side. 

 
37.  In imposing sentence for an offence the court must 

consider both the personal and social aspects. The 
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expectation of the society that the guilty must be duly 

punished gets due weight in deciding the quantum of 

sentence. The sentence must fulfil the need to punish the 

guilty as per law in order to protect the community generally 

and to deter the like- minded people from committing similar 

offences in future.  

 

38. While dealing with the measure of punishment Hon’ble 
Supreme Court in Sumer Singh V. Surajbhan Singh & 
Others (2014) 7 SCC 323 in paragraph No 32 held as 
under:  

 

“ 32. …It is the duty of the court to impose 

adequate sentence , for one of the purposes of 

imposition ofrequisite sentence is protection of the 

society and a legitimate response to the collective 

conscience. The paramount principle that should be 

the guiding laser beam is that punishment should be 

proportionate. It is the answer of law to the social 

conscience. I a way, it is an obligation to the society 

which has reposed faith in the court of law to curtail 

evil. While imposing the sentence it is the court’s 

accountability to remind itself about its role and 

reverence for rule of law. It must evince the 

rationalized judicial discretion and not an individual 

perception or a moral propensity. But, if in the 

ultimate eventuate the proper sentence is not 

awarded, the fundamental grammar of sentencing is 

guillotined. Law can not tolerate it; society does not 

withstand it; and the sanctity of conscience abhors 

it. The old saying “ the law can hunt one’s past” can 

not be allowed to be buried  in an indecent manner 

and the rainbow of mercy , for no fathomable 

reason, should be allowed to rule. True it is , it has 
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its own room, but, in all circumstances, it can not be 

allowed to occupy the whole accommodation.”  

 

39.  This court has tested the facts and circumstances of the 

case at hand on the touchtone of the aforesaid principles of 

sentencing. It has also considered both the aggravating and 

mitigating factors. The accused is the father of the victim. 

Being a matured man the accused should have been more 

careful, controlled and self restrained. The accused being the 

father of the victim should have been vigilant about the 

safety, security and dignity of his own daughter. But the 

accused has broken the finest bond of trust between a father 

and a daughter. It is very difficult even to imagine such a 

father who does not hesitate to fulfil his beastly lust upon his 

own daughter. Hence, the act of the accused does not call for 

any leniency.  

 
40.  This court has considered the statutory punishment 

provided for the offence under section 354 A IPC.  

41. Taking note of the entire facts of the case in hand  this 

court is of the view that the purpose of justice would be 

served by sentencing the accused to undergo rigorous 

imprisonment for three years. The accused will be entitled to 

get set off the previous hazooti period from the total period 

of conviction.  

 

42. There is no seized article in this case.  
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43. Furnish free copy of judgment to the accused immediately. 
 

44. Amid the facts of this case it can easily be inferred the 

intensity of trauma suffered by the victim. Therefore, in view 

of the provisions u/s 357 A Cr.P.C., section 33(8) of the 

POCSO Act and Rule 9(2) of 2020 and in the light of the 

judgment of Nipun Saxena and Another v. UOI and Other 

(2019) 2 SCC 703 I deem it just and proper to recommend 

this case to the learned Secretary, District Legal Services 

Authority, Tinsukia, for awarding  compensation to the victim, 

if not awarded earlier, under the Victim Compensation 

Scheme.  

45. Send a copy of this judgment to the District Magistrate, 

Tinsukia, as required u/s365 Cr.P.C. 

46. Given under my hand and seal of this court on this 31st   

day of August, 2022.   

 

 

 

(C.R. Saikia) 

                                                  Addl. Sessions Judge Cum 

                                                    Special Judge POCSO 

                                                               Tinsukia 
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APPENDIX 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

A. Prosecution  

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, 

EXPERT WITNESS, 

MEDICAL 

WITNESS, PANCH 

WITNESS, 

OTHER WITNESS) 

PW1 Dr.Biki Sonar Medical Officer 

PW2 Mrs.Junali Urang Informant/mother of victim 

PW3 Sri Raju @ Thagu Karmakar Brother of accused  

PW4 Sri Thir Bahadur Chetry Neighbouring witness 

PW5 Mr. “X” (name withheld) Victim 

PW6 Sri Ujjal Mili Investigating officer  

 

 

B. Defence Witnesses, if any: NIL 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

- - - 

- - - 
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C. Court Witnesses, if any : NIL 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

- - - 

- - - 

 

 

LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 

A. Prosecution: 

 

Sr. 

No. 

Exhibit 

Number 

Description 

1 Ext.1 Medical report 

2 Ext. 2 Laboratory report 

3 Ext. 3 Radiological report  

4 Ext. 4 Ejahar 

5 Ext. 5 Statement of victim u/s. 164 Cr.P.C. 

6 Ext. 6 Sketch map 

7 Ext. 7 Charge sheet 

 

B. Defence :        

     

Sr. 

No. 

Exhibit 

Number 

Description 

1 D. Ext.1 Format of FIR 
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C. Court Exhibits: NIL 
 

Sr. 

No. 

Exhibit 

Number 

 

 

Description 

- - - 

 

D. Material Objects: 
 

Sr. 

No. 

Exhibit 

Number 

Description 

1 M.Ext. 1 SEBA Registration Card 

 

 

 

 

  (C.R. Saikia) 

    Addl. Sessions Judge Cum 

Special Judge POCSO 

      Tinsukia 
 


