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IN THE COURT OF SPECIAL JUDGE (POCSO):: TINSUKIA 

  

Present:  C. R. Saikia, AJS 

Additional Sessions Judge  

Cum Special Judge, POCSO 

Tinsukia 

 

(Date of judgment:25/08/2022) 

(POCSO Case NO.55(M) 2018 U/S 8 of the POCSO Act) 

 

COMPLAINANT : STATE OF ASSAM 

REPRESENTED BY  B.L. Agarwal 

Learned Special P.P.  

ACCUSED (CCL) Mahmad Munaf Ali(A1)  

S/O. Md. Mustaque Ali 

R/O. Hamukjan 

P.S. Margherita 

District : Tinsukia( Assam)  

REPRESENTED BY  G. Borkotoky,  

Learned Advocate  
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with 

Whether 

Acquitted or 

convicted 

Sentence 

Imposed  
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Detention  
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for 

purpose of 
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A1 

 

 

 

 

Md 
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Ali 

03/04/

2018 

Released 

on 

zimma 

on 

08/05/2

018 

8 of 

POCSO 

Act 

Acquitted    

 

 

      

 

  

Date of Offence Not noted 

Date of FIR 02/04/2018 

Date of Charge sheet 31/05/2018 

Date of Framing of Charges 01/09/2018 

Date of commencement of evidence 23/12/2020 

Date on which judgment is reserved 12/08/2022 

Date of Judgment 25/08/2022 

Date of the Sentencing Order, if any  - 
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    J U D G M E N T 

 

1. The case of the prosecution in brief is that one youth of Ledo 

Hamukjan village along with some other youth had been 

causing harassment to the minor daughter of the informant on 

her way to and from school. He touched the body of the victim 

and uttered obscene languages.  

2. The mother of the victim lodged an ejahar before the In-

charge of Ledo Outpost by disclosing the said facts. The In-

charge of Ledo Outpost made G.D. entry no. 43/2018 and 

forwarded the ejahar to the O.C. of Margherita P.S. for 

registering a case. Accordingly, the O.C. of Margherita P.S. 

registered Margherita P.S. case no. 83/2018 u/s. 8 of the 

POCSO Act. On completion of investigation, charge sheet was 

submitted against the accused persons Abdul Jalil, Md. 

Ashadon and Md. Munaf Ali u/s. 8 of the POCSO Act.  

3. Vide order dated 28/09/2018 passed by the then Special 

Judge, Tinsukia, it was decided to try Munaf Ali separately as 

CCL. Therefore, POCSO case no. 55/2018 is registered against 

CCL Munaf Ali.  

4. On appearance of CCL Munaf Ali copies of relevant documents 

were furnished to him as required under section 207 Cr.P.C. 

Vide order dated 01/09/2018 the then Special Judge Tinsukia 

framed a formal charge against CCL Munaf Ali under section 8 

of POCSO Act. The charge was read over and explained to the 
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CCL to which he pleaded not guilty and claimed to be tried. 

 

5. The then learned Special Judge, Tinsukia, transferred this 

instant case to this court for disposal vide order dated 

07/01/2022.  

6. Prosecution side adduced evidence of eight witnesses in order 

to bring home its case. The statement of the CCL recorded 

under section 313 Cr.P.C. is of total denial regarding the 

allegations. The CCL has not adduced evidence in defence.   

 

7. I have heard the argument of learned advocate of both sides. 

Also perused the evidence on record.  

 

8. The point for determination in this case is as follows: 

(i) Whether the CCL in this case between 01/01/2018 to 

02/04/2018 at Ledo, with sexual intent touched the body 

of the victim and thereby committed an offence 

punishable u/s. 8 of the POCSO Act? 

 

DISCUSSION OF EVIDENCE, DECISION AND REASONS 

THEREOF 

9. PW1 is the informant and mother of the victim. PW2 is the 

victim. PW3 is the grand-mother of the victim. PW4 is the uncle 

of the victim. PW5 is the aunt of the victim. PW6 is the 
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neighbouring witness. PW7 is the friend of the victim. PW8 is 

the investigating officer. Relevant evidence of these witnesses 

shall be considered at proper place in order to discern the 

veracity of the prosecution case.  

10.  As this is a case under POCSO Act, first foundational fact which 

the prosecution needs to establish is the minority of the victim. 

To bring a case within the ambit of POCSO Act, prosecution is 

to prove that the victim was a child as defined u/s. 2(1)(d) of 

the POCSO Act. In her evidence PW1 has exhibited the birth 

certificate of the victim as M. Ext. 1. According to M.Ext. 1, the 

date of birth of the victim is 08/09/2004. Defence has not 

agitated this part of the evidence of PW1. There is no dispute 

from the defence side regarding the fact of the victim being a 

minor girl at the time of the alleged incident.  

11. In her evidence the victim has stated that at the time of the 

alleged incident she was a student of Class VIII. In her 

evidence PW2 has proved her statement given before the 

Magistrate as Ext. 2, wherein she has admitted 2(1) and 2(2) 

are her signatures. In her statement recorded on 17/04/2018, 

the victim has stated her age to be 13 years. Defence has not 

disputed the age of the victim. Therefore, it is held that the 

victim was a child as defined u/s. 2(1)(d) of the POCSO Act at 

the time of the alleged incident.  

12.  Section 8 of the POCSO Act provides punishment for the 

offence of sexual assault. Section 7 of the POCSO Act defines 
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sexual assault as follows:  

“7. Sexual Assault.----Whoever, with sexual intent 

touches the vagina, penis, anus or breast of the child or 

makes the child touch the vagina, penis, anus or breast 

of such person or any other person, or does any other 

act with sexual intent which involves physical contact 

without penetration is said to commit sexual assault.”  

 

13. In view of the aforesaid provision of law, now let me analyse 

the evidence to see whether the CCL has committed the 

offence punishable u/s. 8 of the POCSO Act or not. 

 

14. The victim was examined as PW2. She testifies that at the 

relevant time of the incident on her way back home from 

School, the CCL chased her and told her that he loved her. 

According to her, he tried to catch her hands and touched her 

chest. He also used slang words to her. It is in the evidence 

of PW2 that her brother Abhijit Hazarika was with her at that 

time and on reaching home she told her mother about the 

incident. Her uncle Bapan Nag also reported the matter to her 

mother.  

 

15. She has proved her statement given before the magistrate as 

Exhibit 2 wherein she has admitted her signatures as Exhibit 

2(1) and (2). During her cross examination leaned defence 

counsel has drawn her attention to Exhibit 2 and suggested 
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that she had not stated in her statement about the CCL 

chasing her and trying to catch her hands and chest. She had 

denied the suggestion. But perusal of Exhibit 2 reveals that 

the victim had stated that the CCL had followed her and 

proposed her. She had not stated anything about the CCL 

trying to catch her hands and chest.  

 

16. Now the important aspect that needs consideration is 

whether the facts of proposing love and trying to catch hands 

and chest are similar or not. In her statement u/s 164 Cr.P.C. 

the victim has stated very clearly that the CCL proposed her 

and he told her brother that he loves her. The fact of 

proposing love without causing any amount of harassment 

does not make out any offence. The omission on the part of 

the victim in her statement u/s 164 Cr.P.C. is quite material. 

That omission amounts to material contradiction. Such 

material contradiction affects the credibility of the victim.    

 

17. The other evidence on record further weakens the credibility 

of PW 2. She goes on to depose that she ran away to her 

home and on the way took shelter in the shop of her uncle 

Bapan Nag. Her uncle Bapan Nag escorted her to her home.  

The evidence of PW2 is not supported by Bapan Nag, who is 

examined as PW4. He has not deposed as to the victim 

informing him about the incident and he escorting the victim 

to her home. On the contrary, PW4 has deposed that he 



                                                        POCSO Case No. 55(M)/2018 

8 | P a g e  
 

heard from people that the CCL had chased the victim. In his 

cross-examination PW4 is very clear to state that neither the 

victim nor her relative reported him about the incident. This 

evidence of PW 4 belies the evidence of PW 2. Being so, the 

evidence of PW2 becomes inherently weak and infirm. Such 

inherently weak and infirm evidence does not inspire 

credence.  

 

18. PW1 testifies that coming back from school, her victim 

daughter had told her that the CCL pulled her hands and 

proposed her. The evidence of PW 1 is hearsay. If the 

evidence of the victim would have been very firm and 

creditworthy, the evidence of PW 1 would have definitely 

thrown more light in the prosecution case. But as seen 

above, the evidence of the victim is very weak.  

19. PW3 also deposed in the same vein as PW1. She testifies 

that coming back from school the victim had reported that 

the CCL had proposed her and touched her hands. In her 

cross-examination PW3 stated that she came to know about 

the incident from the victim.  

20. The evidence of PW5 is merely hearsay. In her cross-

examination PW5 stated that the mother of the victim had 

informed her about the incident.  

21. PW6 is the mother of one friend of the victim. PW6 has 

stated that on the day of the incident her daughter Ankita 
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was with the victim. But the victim has not stated that her 

friend Ankita was with her at the relevant time. Such 

inconsistency weakens the prosecution case.  

22. PW7 Ankita Dorjee is the friend of the victim who reportedly 

accompanied the victim at the relevant time of the alleged 

incident. She also testifies that at the relevant time of the 

incident, she was with the victim and the CCL was following 

them. But the victim herself is quite silent about PW 7 being 

with her at the relevant time of the alleged incident. In her 

cross examination PW 2 being the victim has stated that on 

the day of the incident her friend Ankita Dorjee did not 

accompany her.  If PW 7 was with the victim, it is not known 

why the victim has not stated that fact. Such apparent 

inconsistencies  in the evidence of the prosecution witnesses 

regarding the relevant facts tends to corrode the prosecution 

case.  

23. PW8 is the Investigating Officer, who did all the formalities 

of the investigation such as visiting the place of occurrence, 

recording the statements of the witnesses and preparing the 

sketch map of the place of occurrence, submitting the  

charge sheet on completion of investigation.  

24. The entire evidence adduced by the prosecution is totally 

silent about the involvement of the CCL in the alleged 

offence. Even if the evidence of all the prosecution witnesses 

is taken to be true, then also the evidence falls far short of to 
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implicate the CCL in this case. In absence of any evidence the 

alleged offence can not be foisted upon the CCL.  

25. Therefore, the point for determination needs to be answered 

in negative. Accordingly CCL Md. Munaf Ali is acquitted of 

the alleged offence under section 8 of the POCSO Act. He is 

set at liberty forthwith. His bail bond is extended for a 

period of six months in view of provision under section 437 

A Cr.P.C.  

26. Considering the nature of this case this court does not find it 

necessary to recommend it to District Legal Services 

Authority u/s 357 A Cr.P.C. It is also not sent to District 

Magistrate as required u/s 365 Cr.P.C. for the same reason. 

27. Given under my hand and seal of this court on this 25thday 

of August, 2022.   

 
 
 

 
                                                          (C.R. Saikia) 

Addl. Sessions Judge Cum 

Special Judge POCSO 

                                             Tinsukia 
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APPENDIX 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

A. Prosecution  

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

PW1 Smt. Pinky Hazarika Informant  

PW2 Miss “X” (name witheld0 Victim  

PW3 Smt. Minot Hazarika Grand-mother of victim 

PW4 Sri Bapan Nag Uncle of the victim 

PW5 Smt. Jamuna Hazarika  Hearsay witness 

PW6 Smt. Bobita Dorjee  Neighbouring witness 

PW7 Miss Ankita Dorjee Friend of victim 

PW8 S.I. Ghana Kanta Gogoi Investigating Officer 

 

 

B. Defence Witnesses, if any: NIL 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

- - - 
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C. Court Witnesses, if any : NIL 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

- - - 

 

 

LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 

A. Prosecution: 

 

Sr. 

No. 

Exhibit 

Number 

Description 

1 Ext.1 Ejahar 

2 Ext. 2 Statement of victim recorded u/s. 

164 Cr.P.C. 

3 Ext. 3 Seizure list 

4 Ext. 4 Another Seizure list 

5 Ext. 5 Sketch map 

6 Ext. 6 Another seizure list 

7 Ext. 7 Charge sheet 

 

B. Defence : NIL       

       

Sr. 

No. 

Exhibit 

Number 

Description 

- - - 
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C. Court Exhibits: NIL 
 

Sr. 

No. 

Exhibit 

Number 

 

 

Description 

- - - 

 

D. Material Objects: 
 

Sr. 

No. 

Exhibit 

Number 

Description 

1 M. Ext. 1 Birth certificate of victim 

 

 

 

 

     (C.R. Saikia) 

     Addl. Sessions Judge Cum 

  Special Judge POCSO 

        Tinsukia 
 

 


