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IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (M),

CHAPAKHOWA, SADIYA

Present: Sri R,C Phukan, SDJM(M), Chapakhowa, Sadiya

Date: 10.8.2022

PRC No.- r3tl20l9

(Details of FIR/ crirne and Police station)

State of Assam

Represented by

Smt. Sulekha Kar

Learned Assistant Public Prosecutor

Sri Turangam Gogoi, S/O- Sri

Hemchandra Gogoi, R/O- Jyoti
Nagar, P.S- Sadiya, Dist.-
Tinsukia, Assam

Represented by Sri Mintu Borthakur

Learned Advocate

Sub-Divisional i

Judicial Magistrate(M r
Sadiya. Chapakhow,
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2.

JUDGMENT

INITIATION OF THE PROSECUTION CASE:

1. The prosecution case was initiated on receipt of an ejahar lodged by

one Nirmal chandra Borgohain, s/o- Late Dinanath Borgohain, R/o-

Pub Lachit Nagar, P.S- sadiya, District- Tinsukia, Assam before the

officer in charge of sadiya Police station on 3.6.2022. The ejahar

was received and registered vide sadiya p.s case no- B9lz0L9, uls-
42O IPC.

ALLEGATIONS:

In the ejahar it is stated that on 3.6.2019 at around 2.00 pM the

informant came to the chapakowa sBI ATM to withdraw some

money from his bank account and he came to know that some

unknown person had withdrawn more than one lakh money through

PayTM without his knowledge. Hence this case.

INVESTIGATION:

on receipt of the said ejahar, the officer- in- charge, sadiya police

station caused the investigation of the case. During investigation the

investigating officer (Lo) visited the place of occurrence, prepared a

sketch map and recorded the state of the witnesses u/s- 161 crpc.
The I.o seized some documents n connection with the instant case.

Accused was arrested and forwarded to custody. During course of

time the accused was allowed to go on bail. After completion of the

investigation, the concerned I/o submitted charge sheet against the

accused namely Turangam Gogo, uls- 4061420 IpC.
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4.

COGNIZANCE AND TRIAL:

Accordingly, cognizance of offence was taken against the accused

u/s- 190(b) CrPC and summons was issued to him. On service of

summons the accused appeared before this court and he was

allowed to remain on previous bail. Necessary copies were furnished

to the accused in compliance with section 207 Cr.p.C. After hearing

both sides and having found prima facie case against the accused

charge was framed u/s- 4061420 IPC. The content of charge was

read over and explained to the accused to which he pleaded not

guilty and claimed to be tried.

During the course of the trial, the prosecution examined ten

witnesses. Statement of the accused was recorded u/s 313 cr p c in

a separate sheet and tagged with the case record. The accused

declined to adduce defence evidence.

I have heard the arguments of the learned counsels for both sides. I

have also carefully gone through the evidence adduced on record.

POINTS FOR DETERMINATION:

(a) whether on 6.3.2022 and every other relevant thereafter the

accused being entrusted the ATM card and bank registered mobile

phone by the informant and he dishonesfly misappropriated the

same for his own use and thereby committed an offence punishable

uls- 406IPC?

(b) Whether the accused on the same day, time and place cheated

the informant by dishonestly inducing the informant to deriver mney

to his or any other person and thereby committed an offence

punishable u/s- 420 IPC?

STATEMENT OF DEFENCE:

Questions were put to the accused for the purpose of enabling him

personally to explain any circumstances appearing in evidence

against him. The accused has denied all the allegations leveled by

Judicial Magistratp(M r,
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the prosecution and he said that he is innocent.

ARGUMENT:

9. The learned counsel for the prosecution has submitted that the

accused is guilty of the offence as the ingredients of section 4061420

IPC are made out. on the other hand, the learned counser for the

accused submits that the prosecution has failed to prove its case

beyond reasonable doubt.

10. Let me discuss the above points on the basis of the evidence and

materials available on the record.

DECISION AND REASONS THEREOF:

ll.Appreciating the evidence on record it appears that the accused was

implicated and arrested in connection with the instant case on the

basis of doubt and surmises. No cogent evidence could be brought

on record by the prosecution to warrant conviction of the accused.

l2.what is learnt from the perusal of the evidence and exhibits on

record is that on 3.6.2019 the informant went to chapakhowa SBI

ATM to withdraw money. He came to know that he had barance

amount of only Rs.B45/- whereas he generally maintains around

Rs.1,00,0001- in his account. The Informant/pw.1 approached the

bank manager and he was told that his money had been periodicaily

debited through the ATM, PayTM, Google pay etc. The bank

manager also told PW.1 that an amount of Rs. 3000/- was

transferred from his account to the account of Jyotish Gogoi who is

the uncle of the accused. Then the pw.1/informant called Jyotish

Gogoi over phone. Jyotish Gogoi expressed hls ignorance about the

'happenings and on being updated his passbook he came to know

that Rs.3000/- was credited to his account. The informant, his wife

and their daughter had reason to believe that accused had

transferred the amounts to his accounts or bank account of any



other persons. The accused was a personal driver of the informant

and he accompanied the informant several times to ATM and he

knew the PIN. The accused also knew to operate the payTM, Google

Pay etc. in the mobile phone of the informant and his wife. The

daughter of the informant (PW.3) printed out some bank transaction

details from the mobile phone and submitted before the police.

Having found such materials the police arrested the accused persons

and took him police custody. During interrogation in police custody

the accused confessed that he transferred and withdrawn the money

from the bank account of the informant and his wife. The accused

signed on an acknowledgement deed to that effect- (Exhibit-9). on

the basis of such materials the I.o submitted charge sheet against

the accuse d ul s-4061 420 IPC.

The material exhibits:

13. The I.o seized some passbooks and bank transaction details

downloaded from the mobile of the informant vide MR-58/2019 and

MR-59/2019. From the bank passbooks it could not be ascertained

that the accused transferred money from the account of the

informant and his wife. So far as the downloaded printed copies are

concerned, no authenticity certificate as contemplated by section

658 of the Evidence Act was enclosed. The I.o had made endeavour

to verify the authenticity of such documents as required by law. He

documents are digitally obtained and hence they are electronic

records. ln Anvar P.V. v. P.K. Basheen (2OL4) 10 SCC 473 it

,.,. '":':;,: 
;;:::,'",iJ'"n!,,,1i ,,i^i'|

'luditu -'-'" secondary evidence under Section 63 read with Section 65 of the

Evidence Act shall yield to the same. Generalia specialibus non

derogant, special law will always prevail over the general law. It



appearsl the court ontiffed to take note of Sections 59 and 65-4

dealing with the admisslbllity of electronic record. Sections 63 and

65 have no appllcation ln the case of secondary evidence by way of

electronic record; the same is wholly governed by Secilons 65-4 and

65-8, To that extent, the statement of law on admissibility of
secondary evidence pertaining to electronic record, as stated by this

Court ln Naulot Sandhu case [State (NCf of Delhi) v. Naujot Sandhu,

(2005) 11 SCC 600 : 2005 SCC (Cri) 1715J, does not lay down the

correct legal position. It requlres to be overruled and we do so. An

electronic record by way of secondary evidence shall not be

admitted in evidence unless the reguirements under Section

65-8 are satisfied. Thus, in the case of CD, VCO chip, etc.,

the same shall be accompanied by the certificate in terms of
Section 65-8 obtained at the time of taking the document,

without which, the secondary evidence peftaining to that
electronic record, is inadmissible.

14. Moreover, from the documents it is not proved that the accused

transferred money from the bank account of the informant and his

wife. The I.O (PW.10) deposed in his cross examination that it can

not be ascertained from which account money was transferred and

same was credited to which account. The statements of the bank

officials were not recorded by the LO to fortify his consideration.

Hence, the material exhibits seized by the I.O can not be relied

upon.

/'il-<d The confessional note:
L,trn,,',,..,*@ibitedoneconfessionalnotesignedbythe
#.-il:,l'. ,.' " '' accused i.e. Exhibit-g. PW.10 deposed in his cross examination that

.''';,'1";"'t' 
t'

, ' ''r':'' the exhibit-9 was executed by the accused during his police custody.

It is pertinent to mention here that any sort of confession made by

the accused before police officer is not admissible as mandated by



section 25 of the Indian Evidence Act. Hence the Exhibi-9 is not

admissible in evidence. Furthermore, the witnesses to Exhibit-9

(PW.7 and PW.B) deposed before the court that police forced the

accused to put signature on the Exhibit-9. Police was beating the

accused and out of fear he put his signature. Hence, it can be said

that the content of the Exhibit-9 is not proved and as such same is

not reliable.

Defects in investioation:

16. Of course, there is plethora of judgments pronounced by the

Hon'ble Supreme couft of India that defective investigation is not a

ground to throw away the prosecution case. However, if the defect

goes to the root of the matter then the culmination would be

different. It may vary case to case. In the present case at hand,

firstly, it was not investigated how much money was

misappropriated from the bank account of the informant and his

wife. Secondly, the I.O made no effort to investigate regarding the

bank transactions and bank officials statements were not recorded.

Thirdly, the most important, the mobile phones through which the

transactions were alleged to have been made were not seized by the

I.O. fourthly, the transaction details downloaded from mobile phones

were not authenticated as required by law. Fifthly, if the accused

confessed his guilt before the I.O, no prayer was made before the

Magistrate to record the confessional statement uls- 164 CrPC. All

these go to the root of the matter of the pros'ecution case.

/ lW{\\- _t 17. ln view of the above discussions, I find that the prosecution has

#!i.*ilSl,*.!een miserably failed to brins home the charses asainst the accused
6f$:;i:.e3(Mlteen 

miserably failed to brins home the charses asainst the accused

lrrrdic*" 
' 
Chapo'Jro**rurron. As such, the accused is found not guilty and the points for

3r0uu determination are answered in negative.



ORDER

The prosecution has not been able to establish the guirt of

the accused person beyond reasonable doubt and hence the
accused Turangam Gogoi is acquitted of charges under
section 4OGl42O IPC and is set at liberty.

18.The bail bonds for the accused persons shall remain in force for six

months under section 437A (1) of CrpC.

19. Material exhibits (if any) should be disposed off in due course of law.

20.Accordingly the case is disposed of on contest.

Given under my hand and seal of this couft on this the 10th day of

August, 2022.

(sri Ru pa 
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A. PROSECUTION

C. Couft Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

PW.1 Nirmal Borgohain Informant

PW.2 Anu Buragohain

PW.3 Barbie Borgohain

PW.4 Bhairab Gogoi

PW.5 Jyotish Gogoi

PW.6 Bulu Gogoi

PW.7 Hem Chandra Gogoi

PW.B Rongmoti Gogoi

PW.9 Babu Gogoi

PW.1O SI Bipul Kr Gogoi r.o

B. Defence Witnesses, if any:

NATURE OF EVIDENCE

Suf Divisional
Judicial Magistrate(Mr,
Sadiya ChaPakhowa
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LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS

Prosecution:

Sr. No.

1

Exhibit Number

Exhibit-1

Description

Ejahar

2. Exhibit-1(1) Signature of PW.1

3 Exhibit-2 Seizure list

4 Exhibit-2(1) Signature of PW.2

5 Exhibit-3 Seizure list

6 Exhibit-3( 1) Signature of PW.2

Signature of PW.17 Exhibit-3(2)

B Exhibit-3(3) Signature of PW.3

Bank Statement9 Exhibit-4

10 Exhibit-5 Bank statement

11 Exhibit-6 Bank statement

L2 Exhibit-7 Seizure list

13 Exhibit-7( 1) Signature of PW.4

14 Exhibit-B Seizure list

15 Exhibit-B(1) Signature of PW.5

16 Exhibit-9 Confessional Note

17 Exhibit-9(1) Signature of PW.6

Signature of PW.71B Exhibit-9(2)

19 Exhibit-10 Sketch Map

20 Exhibit-10(1) Signature of PW.10

2T Exhibit-11 Charge sheet

22 Exhibit-11( 1) Signature of PW.10

11
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B. Defence:

C. Court Exhibits:

Sr. No. Exhibit Number Description

1 NIL

D. Material Objects:

Description

Sr. No. Exhibit Number Description

1 Material Exhibit-1 Five nos. of Passbook vide MR-58/2019

2. Material Exhibit-2 Statement of account vide MR-5gl}0lg

3 Material Exhibit-3 Two passbook of Apex bank vide MR-

6012019
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Exhibit Number

NIL


