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IN THE COURT OF THE ADDL. SESSIONS  JUDGE-2 (FTC), TINSUKIA 

 
 

District :  Tinsukia. 
 
Present :   Sri  J.K  Das,  AJS, 
        Addl. Sessions Judge-2, 
          (FTC), Tinsukia.   
  

       Criminal Appeal No. 06 (3) of 2021  
 (Arising  out  of P.R.C  case  no. 34 of  2018  (G.R case no. 100/2018) 

 
 

1)  Sri  Harinder  Mallah,   
 

2)  Sri  Bijendar  Mallah  @  Birendar  Mallah  
 

Both  sons   of  Sri  Nakul  Mallah, 
Both  are  residents  of  bisani  Mukh, 
P.S  Saikhowaghat, 

                    District- Tinsukia, Assam. 

  .....................Appellants. 

 
           -Versus-  
     

1. Sri  Prasanjit  Moran, (Informant), 
S/o.  Sri  Tirthanath  Moran, 
 

2. Sri Tirthanath  Moran, (Injured), 
S/o.  Lihira  Moran, 
Both  are  residents  of  Bisani  Mukh  Kherbari, 
P.S  Saikhowaghat,  District- Tinsukia, Assam. 
 

3. State of  Assam  
(Represented  by  the Addl. Public  Prosecutor), 
Tinsukia  District,  Tinsukia,  Assam.                                  
 

..............Respondents. 
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 Appearance :- 

  Sri  N. Prasad, 

  Advocates...................For the Appellants. 

  Smt.  J. Phukan, 

 Addl.  Public  Prosecutor appeared  for  the    

Respondents. 

 

            Date of Argument      :    18.08.2022 

            Date of Judgment      :     08.09.2022. 

 

  

J U D G M E N T 

 

1.        The instant appeal has been emerged against  

the impugned Judgment & order dated 09.08.2021 

passed by the Ld. Sub-Divisional Judicial Magistrate(M), 

Chapakhowa, Sadiya,   in P.R.C  case  no. 34 of  2018 

(G.R case no. 100/2018),   U/s. 341/326/506/34 IPC,  

thereby  convicting  the  accused/appellants,  namely,  

Sri  Harinder  Mallah  &  Sri  Bijendar  Mallah    

sentencing them  to  undergo  R.I for  a period of  one 

year  and  to  pay  fine  of  Rs. 2000/-  each, i/d  to  

undergo  simple imprisonment  for  30 days U/s.  

325/34 IPC.  Fine  if  realized  be  given  to  the  victim 

Tirthanath  Moran  as  compensation.   The  accused 

are  acquitted  from  the  charges  U/s. 341/326/506 

IPC.  
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2.          The  brief  fact  of  the case  is   that  on  

19.01.2015  the informant  Prasanjit  Moran  lodged  an  

FIR  before  O.C Dholla P.S  alleging  that  on  that  day  

at  about  6 AM,  his  father Tirthanath  Moran  

alongwith  Tileswar  Moran  were  going  by  bi-cycle  

towards  Dholla  Bazar  for  selling  vegetables.  When  

they  reached  Khutipather, Saikhowa,  the  accused 

persons  without  any  rhyme  and  reason  inflicted  cut  

injury   on  the  head  of  his  father  with  sharp  

weapon. They  also  hit his  father  with  bamboo  stick  

on  his  hands  and  legs  causing  fracture  and  also  

threatened  him  with  fear  of  death.  

  
3.         Being  highly   aggrieved   and   dissatisfied    

the  accused persons  among  other  things   have 

drawn the attention to set  aside the  impugned 

Judgment  & order  09.08.2021 on the  following  

among  other grounds :- 

 
(i)  For that the  trial  court erred  in   law  and  as  

well  as  in  facts  and  wrongly  convicted   

the  appellants  and  as  such  the  impugned  

judgment  and  conviction  order  dated  

09.08.2021 is  liable  to  be  set  aside.    

 
(ii) For that the Trial  Court  failed  to  marshal  the  

evidence  on  record  in  its  true  prospective  

and  also  failed  to  appreciate  the  facts  of  
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the  case   in its  true  perspective  and  erred  

in  convicting  the  appellants  by  the  said  

impugned  judgment  and  conviction  dated  

09.08.2021  and such the  same is  liable  to  

be  set  aside. 

(iii) For  that  out  of  eight  witnesses  examined  

by  the prosecution,  PW.1  is  hearsay  

witness,  PW.2  Tileswar  Moran,  who  was  

allegedly  with  the  injured-Tirthanath  Moran  

at  the  time  of  alleged  incident, PW.3  

Manoj  Mallah  is  hostile  witness,  PW.4  

Rohit  Mallah  is  a  hearsay  witness  and  not  

aware  regarding   the  alleged  incident,  

PW.5, Bhaimon  Sonowal  is  reported  witness  

through  his  daughter Purnima  Sonowal,  

who  is  not  examined  in  this  cse, PW.6  

Tirthanath  Moran  is  the  alleged  injured,  

PW.7  is  the  Investigating  Officer  and  PW.8  

is  the  doctor  who  examined   the  injured 

PW.6. 

        The  vital  witnesses  of  the  case  is  

PW.2  Tileswar  Moran  and PW.6  Tirthanath  

Moran  and  on  the  basis  of  their  evidences  

the  accused  persons  have  been  convicted. 

          On  going  through  the  evidence  of  

PW.2  it  is  found  that  he  fled  away  from  

the  place of  occurrence  before  the  alleged  

incident    and  has  not  named  any  of  the  
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accused persons,  who  inflicted  the  alleged  

injuries  to  PW.6. 

 

          PW.6  deposed  that  both  the  accused 

persons  assaulted  him  with  bamboo  sticks,  

however,  the  said  bamboo  stick  or  any  

weapon  of  incident  have  not  been  seized  

by  the police. 

 

(iv)  For  that  the Learned  Court  below  failed  to  

take  into  consideration  that  there  is  no  

independent  witness,  who  has  seen  the  

alleged  incident,  has  been  examined  to  

prove  the  allegation  brought  against   the  

accused persons. 

 

(v)  For  that  the Learned  Court  below  failed  to  

take  into  consideration  that  the  medical  

requisition  upon  which  the injured   was  

examined  by  PW.8  has  not  been  brought  

on  record  and  the  Learned  Court  below  

failed to  take  into  consideration  that the  

injured  was  found  in  shocked   with  severe  

respiratory  diseases.  The  bi-cycle  ws  also  

not  seized  in  this  case  and  the  aforesaid  

circumstances   totally  make  the  prosecution  

case  doubtful.  

 



6 

 

(vi) For  that  the  appellants  crave  the  leave  of  

this  Hon’ble  Court  to  place  some  other  

ground(s)  for  setting  aside  the  impugned  

Judgment  and  order  of  conviction  dated  

09/08/2021  at  the  time  of  hearing of  the  

appeal.  

  
4.          The  Opposite  Party contested  the appeal. 

5.           I have   heard  the   arguments  advanced  by   

the learned counsels of both the parties. 

 
          Discussion, Decision & Reasons thereof: 
 
6.        Before   appreciating    the   rival   contention   

of   the  Ld. Counsels for  the respective  parties, I have  

gone  through  the  evidence of  the  PW’s.   

 

7.        PW.1,  Prasanjit  Moran,  is the  informant  of  

this  case .  Ext. 1 is  his  ejahar,  Ext. 1(1) is  his  

signature. He deposed  that the  incident  took  place on 

19.01.2015  at  about 5:30 to 6 A.M. At  that  time his  

father,  Tirthanath  Moran  alongwith  Tileswar  Moran  

were proceeding  towards  Dhola  bazaar  by riding  bi-

cycle.  When  his  father passes  through  the  house of  

accused,  the  accused  Harindra  and  Bijendra  hit his  

father  on  his   head  with  a  dao  like  sharp  weapon 

and hit him  on his hand  and legs with lathi. Tileswar  

Moran escaped  from  the place  of  occurrence  out  of  

fear and informed  out  villagers. When the  villagers  
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arrived  there,  the  accused persons  also  fled  away 

from  the  spot. On  being  informed  by  villagers, 

police  arrived  at  the  spot. Police  admitted his  father  

at  D.C  Bora  Nursing home. On  getting information,  

the  PW.1 rushed  to  D.C  Bora  Nursing  home and  

came  to  know  about  the incident.  His  father  

sustained  injuries  on   his  head,  both  hands  and  

legs. Police  recorded  his  statement.  

 
8.           In  cross-examination  the  PW.1 has  stated  

that  his  house is  at  a  distance of  40 KM  from  the  

place  of  occurrence. He  lodged  the  ejahar  on  the 

next  day of  the  occurrence  which  was  scribed  by  

another  person. He  did  not  disclose  in his  ejahar  

that  the  incident  was  narrated  to  him  by  his  

father  and  Tileswar  Moran. The  accused  persons  are 

known  to  him  for  last  two  years.  The  accused 

persons were  having  their  dairy  near  the cultivated  

field  of  the  informant. He  denies the  suggestion  

that he  falsely  deposed  today  and  lodged  the  

ejahar  disclosing   false  facts.  

 

9.            PW.1  being  the informant  of  this  case  

deposed   that on  the  day of incident  his  father  was  

assaulted  by  the  accused  persons  with  bamboo  

stick,  iron  rod,  dao  etc. The  police  could  not  seized  

any of  the  articles  at  the  time  of  investigation.  As  

regards   the  evidence of    the  victim,  i.e  PW.6  who  

stated  that  accused  Harendra  and  Birendar  



8 

 

assaulted  him  with  bamboo  stick  as  a  result  of  

which  he  sustained  injuries   on  his  head ,  hand  

and leg.  But  on perusal  of  the  evidence  of  I/O,  it  

appears  that he  cannot  say  who  send  the  victim  to  

Dhola  PHE.  From  the perusal  of  the  CD, it  appears  

that  he  did  not  send  the injured  to  the  Dhola  PHE  

and  he  only  collected   the  medical  report  from  

Dhola  PHE. He  did  not  record  the  statements  of  

independent  witnesses  and  also  who  brought  the  

victim   to  Dhola  PHE.  In  this  regard  no  evidence  

either  from  the  Prosecution  witnesses.  From  the  

ejahar  it  appears  that  the  injured  was  going on  a  

bicycle  but  what happened  to  the bicycle  the  I/O  

did  not  mention  in  the  CD later on.   PW.8  who  is  

the  doctor  examined  and  deposed  before  this  court  

during  his cross examination that he did not   

remember   that whether he got  any formal  requisition  

or not. He could not say whether victim was identified  

or not.  

 
10.         The  Ld. SDJM(M), Chapakhowa   convicted   

the  accused  U/s. 325/34  IPC  but  from perusal  of  

the  evidence  of  PW.6,  PW.7  & PW.8   there is  

contradictory  statement  that  there  is  no  medical  

requisition  received  by  the PW.8.  No  weapon  were  

seized  by  the I.O, PW.7  during investigation  and  as  

alleged  by  PW.6.  That  He  was  assaulted    with  a  

bamboo  stick.  Though PW.1  in  filing  the  FIR  stated  
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that  his  father  was  assaulted  with iron  rod,  sharp  

weapon  and  bamboo  stick,  but  none  of  the  

weapon  were  seized  by  police  during  investigation. 

PW.1  being  the   hearsay   witness, PW.2  did  not  

identify  the  name  of  the  accused persons after  

assaulting  the  victim, he  fled  away  with his  bicycle.  

He  could  not   know  what  happened  in later part.  

PW.3  being a  hostile  witness,  PW.4  is hearsay  

witness  and  not  aware  regarding  the  alleged  

incident, PW.5  being  reported  witness  through  his  

daughter,  Purnima  Sonowal  he  could  know  aobut  

the  alleged  incident. 

 
11.        Here  in  this instant  case  vital  witness  being  

Tileswar  Moran  and  Tirthanath Moran. On perusal  of  

the  evidence  of  PW.2, he  fled  away  from  the place  

of  occurrence  before  the  alleged incident  and  has  

not  named  any of  the  accused persons who inflicted  

the  alleged  injury  to PW.6.  Though  PW.6  deposed   

before  this  court  that  he  was  assaulted by  bamboo  

stick  which  was  not  seized  by police.  The  Ld. 

SDJM(M),  Chapakhowa  failed  to  take  consideration  

that  without  any  independent  witness  who  have  

seen  the incident of  alleged  offence  committed   by  

accused persons.  Also  failed  to  take  into  

consideration  that  medical  requisition   upon  the 

injured  was  examined  by  PW.8 not  on  the  record  

as  police  did not  recover  the  bicycle  of  the  victim.  
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So,  case  is  found  doubtful. 

 
12.        From  perusal   of  the  entire  evidence on  

record, the  story  is  different away. First  to  

summarize  the  same  as  per  informant’s father  was  

assaulted  by  the  accused  persons  with  lathi,  sharp  

weapon,  dao  etc,  but   the  victim,  i.e  PW.6  

categorically  stated   that   he  was  assaulted  only  by  

bamboo  stick.  The person i.e  who  was      present  

with  the  accused  on  going  to  the   vegetable  

market  could  not  identify  the  accused  persons  with  

their  names  and  also  he  fled  away  apprehending  

the incident.   He  did  not  know  anything  about   the  

incident.   PW.6    and  PW.1  made  contradictory  

statements  as  regards  the  weapon  used  for  

assaulting the victim. Doctor  admitted  that  he  has  

not  received   the  requisition  and  did  not  know  who   

identified  the  victim.  During  cross-examination  I/O  

admitted  that  he  did  not  submit  the  GD  entry  no. 

409  dated  19.01.15  before  this  court  as  

investigation  started  before   filing  the  FIR  by   

opening  G.D  entry.  So,     without   submitting  G.D  

entry,  the  preliminary    investigation  could  not  be  

ascertained  as  to   what  happened in  this  case  

before  filing  the  FIR. Also  PW.7  admitted during   his  

cross  examination that  he  did  not  send  the  injured  

to  Dhola  PHE. Also  he  could  not    know  who  send  

the  victim  to Dhola PHE. Only  he  collected the  
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medical  report  from Dhola  PHE. As per evidence of 

P.W. 1 the villagers reported the incident before police, 

police reached the P.O. and send the victim to the D.C. 

Bora Nursing Home. But none of the person who 

informed police examined by I.O. nor any person who 

brought to the D.C. Bora Nursing Home examined by 

I.O.  

 
13.          Considering  all  I  found  that  ld. SDJM(M), 

Chapakhowa  failed  to appreciate  the  evidence  and  

found  convict of accused  beyond  doubt  accused  

could  not  convicted  and  sentenced. Hence,  I  found   

that   there  is  no ingredients of section 325 IPC as  

case  is  doubtful  one. Accused  could  not  be  

convicted  and  sentenced  U/s. 325/34 of IPC. Hence,  

the   impugned  Judgment  dated 09.08.2021  is  liable  

to  set  aside  and  quashed. 

 
14.            In  view   of  above  it  appears  that  the  

view  taken  by  Learned  trial  court  is  not  in  

conformity  with  law  and  as  such,  it   is  not  

sustainable   in  the  eye  of  law. 

 
O   R   D   E   R 

 
15.          Under  the  above  facts  and  circumstances  

of  the  case,  it  appears  that  there  is  merit  in  the  

appeal. Accordingly,  the  appeal  is  allowed.  

Accordingly,  the  impugned  Judgment and order  so  
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passed  by  Learned  Trial  Court  is  set  aside. The  

appellants are  not held  guilty  U/s. 325/34  IPC  and  

they are  acquitted  and  set  at  liberty.  

 
16.      The  bail  bonds  of  the appellants  shall  

however,  remain  in  force  for  another  6 months U/s. 

437-A Cr.P.C.  

 

17.  Send  down  the   G.R case no. 100/2018 to  

the Court of Ld. Sub-Divisional Judicial Magistrate(M), 

Chapakhowa, Sadiya,   alongwith   a  copy  of   

Judgment  in appeal. 

 
18.  Given under my hand and seal of this Court on 

the  08th day of  September, 2022. 

  

 

   Dictated and corrected by me: 

 

 

    ( J.K  Das )                             ( J.K  Das )                 
         Addl. Sessions Judge-2                   Addl. Sessions Judge-2                             

       (FTC), Tinsukia.                    (FTC), Tinsukia           
                          
 

   


