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IN   THE   COURT  OF  THE  ADDL. SESSIONS  JUDGE-2 (FTC), 

TINSUKIA 

 
District :  Tinsukia 
 
 
Present :   Sri  J.K  Das, AJS,  
        Addl. Sessions Judge-2, 
          (FTC), Tinsukia. 
     

 
       Criminal Revision No. 22(4) of 2021 
       Arising  out  of  Case No. 17 of 2020. 

 
 

1) Smt.  Sadhana  Verma   
W/o.  Sri  Santosh  Kumar  Verma,   
R/o. Chaliha  Nagar,  Near  Devipukhuri  Road, 
P.O., P.S   & District  Tinsukia, Assam.  
 

                                  ……………………………….Petitioner.  
    

-Versus-  
 

1) State  of  Assam 
 Represented by  The Public  Prosecutor,  
Tinsukia (Assam). 
 

2) Sri Satyanarayan  Agarwal, 
S/o.  Late  Maliram  Agarwal, 
Resident  of  A.T.  Road,  Digboi, 
Post  Office  and  Police  Station  Digboi, 
District  Tinsukia, Assam.  
 

3) Sri Hemanta  Gohain  @  Darasing 
Son of  Late  Atul  Chandra Gohain,    
R/o.    Borguri Court Tiniali, Tinsukia,  
P.O, P.S  &   District  Tinsukia, Assam 

………………………Opp. Parties.     
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Appeared:- 

        Sri N. Prasad, Advocate……………for  the  Petitioner. 

        Smt. J. Phukan, Ld. Addl. P.P………..For the Respondent no. 1. 

        Sri B.K  Sharma,  Advocate............ For the Respondent no. 2   

        Sri B. Prasad,  Ld. Advocate……….For the Respondent no. 3. 

 

       Date of hearing  & Argument      :  18/18/2022. 

       Date of Order                            :  01/09/2022 

  
 
 

O R  D  E  R 

 

1.            Both sides are represented by their Ld. Advocates. By 

this revision application the only point of determination is 

whether the order dated 25-10-2021, passed by Learned 

SDM(S) Tinsukia in Misc Case No. 17/2020 is valid in Law and 

in facts? 

 
2.           I have heard both sides ld. Advocate and perusal the 

ground of this revision. 

 
3.          Rival submissions advances by the counsel of the 

contesting parties have received due consideration of this 

court and materials made available on record, have also been 

perused. Order dated 25-10-2021 is impugned in the Revision 

Application , which is passed U/s 145 Of Cr.P.C. whereby the 

possession of the disputed land was declared in favour of Sri 

Hemanta Gohain.  
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4.            The jurisdiction conferred upon an Executive 

Magistrate under S. 145 of the code of Criminal Procedure is 

an exceptional one and the provisions of the section should 

have to be strictly followed while taking action under it. The 

objection of the section is not to provide parties with an 

opportunity of bringing their civil disputes before a Criminal 

Court or of maneuvering for possession for the purpose of. 

 
5.            That on careful perusal of aforesaid provisions of law 

clearly suggests that essential ingredient for invoking 

provision for Sec. 145 Cr.P.C. as the order dated 25-10-2021 is 

impugned which is passed U/s 145 Cr.P.C., is that there is 

apprehension of breach of peace due to dispute over any land 

or water or the boundaries thereof. It is quite apparent form 

the bare reading of aforesaid provision of law that Magistrate, 

while exercising aforesaid power, should be satisfied that 

there is likelihood of breach of peace. Apprehension of breach 

of peace must exist at the time of initiation of proceedings 

under sub-sec. (1) of Sec. 145 Cr.P.C. True it is, that a 

Magistrate can not make initial order under sub-sec (1) of 

Sec. 145 on apprehension that breach of peach may happen 

at future point in time, rather, Magistrate, at the time fo 

initiation of proceedings under S. 145 Cr.P.C. should be 

satisfied that there is likelihood of breach of peace on account 

of dispute between the parties. Similarly, it is not necessary 

that at the time of passing of final order, apprehension of 

breach of peace should continue or exist. 

 
6.           “The section requires that the Magistrate must be 
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satisfied before initiating proceedings that a dispute regarding 

an immovable property exists and that such dispute is likely to 

cause breach of peace. But once he is satisfied on these two 

conditions the section requires him to pass a preliminary order 

under sub sec. (1) and thereafter to make an enquiry under 

sub-sec. (4) and pass a final order under sub- sec. (6). It is 

not necessary that at the time of passing the final order the 

apprehension of breach of peach should continue or exist. 

The enquiry under Sec. 145 is limited to the question to who 

was in actual possession on the date of the preliminary order 

irrespective of the rights of the parties.  

 
7.           “Of course, Magistrate can under sub-section (1) of 

sec. 145, Criminal Procedure Code, assume jurisdiction only if 

he is satisfied that at the time of passing the preliminary 

order a dispute likely to cause a breach of the peace exists 

concerning any land etc. Once that is done the Magistrate is 

thereafter expected to call upon the parties concerned in such 

dispute to attend his court in person or by pleader and put in 

written statements of their respective claims as respects the 

fact of actual possession of the subject of dispute. The 

enquiry, therefore, after the initial satisfaction of the 

Magistrate and after the assumption of jurisdiction by him, 

has to be directed only as respects the fact of actual 

possession. At the time he has not record a finding again 

about the existence of a dispute likely to cause a breach of 

the peace.” 

 
8.            Section 145 Cr.P.C. clearly provides that Magistrate 
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before intiating proceedings, should be satisfied that dispute 

regarding immovable property exists and such dispute is likely 

to cause breach of peace, and one he/ she is satisfied of 

aforesaid two conditions, he / she shall proceed to pass 

preliminary order under sub-section(1) of Sec. 145 and 

thereafter make inquiry under sub-section(4) and pass final 

order under sub-section (6) and it is absolutely not necessary 

at the time of passing of final order for him/ her to record 

that apprehension of breach of peace continues or exists. In 

the aforesaid judgment, Hon’ble Apex court has held that 

inquiry under sec. 145 is limited to the question  as to who 

was in actual possession on the date of passing preliminary 

order, irrespective of rights of the parties and High court or 

Sessions Court, while exercising revisionary powers, cannot 

go into question of sufficiency of the material relied upon by 

the Magistrate to base his/ her satisfaction.  

 
9.            Similarly, sub section (3) casts a duty upon the 

Magistrate to cause service of summons on the parties 

concerned, after his/ her having taken cognizance under sub- 

section (1) of Sec. 145 Cr.P.C. sub section (4) enables both 

the parties to adduce oral and documentary evidence and 

Magistrate is not only bound to receive all such evidence as 

may be adduced, but sub-section (4) also empowers him/ her  

to take such further evidence, if any, as he/ she thinks 

necessary.  

 
10.        Sub Section (5) of Sec. 145 Cr.P.C. provides that in 

case, one of the parties to the dispute is able to persuade the 
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magistrate that no dispute exists, the Magistrate shall cancel 

the preliminary order passed by him/ her under Sub-

section(1) and also stay further proceedings subject to such 

cancellation but order of the Magistrate passed under 

Subsection of Sec. 145 Cr.P.C. shall be final.  

 
11.        Similarly, this court is of the view that dispute of Civil 

nature can also be taken note by Sub-Divisional Magistrate, 

while exercising powers under Sec. 145, if he/ she is satisfied 

and is of the opinion that the dispute inter se parties, though 

it may be civil in nature, may result in breach of peace in the 

locality. Provisions of Sec. 145 (4) Cr.P.C. enable a Magistrate 

to decide the question of possession on the basis of evidence 

adduced on record by the respective parties.  

 

12.        On perusal of Record of Case No. 17 of 2020, which is 

called for, reveals that on 06-03-2020 Sri Satyanarayan 

Agarwal, Sri Monoj Kumar Bazari, Sri Anand Agarwal filed one 

complaint before Officer-in charge, Tinsukia Police Station, 

that on 05-03-2020 some unknown person have encroached 

their land measuring 18 Bigha 0 Katha 2.8 Lessas, under Dag 

No. 77 of P.P. No.18, situated at Borguri Tiniali recorded in the 

name of Balaji Construction by erecting fencing made of Tin 

and Bamboo and requested to take necessary action by 

removing the said encroachers. The said application was 

endorsed to ASI Bhola Sonowal for enquiry by O.C., Tinsukia. 

 
13.        It is also found format he record that on 07-03-2020 

one representation under the letter head of Mottock Rajbosha 
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Development Committee was filed before O.C. Tinsukia, 

alleging that a plot of land measuring 18 Bigha 0 Katha 2.8 

Lessas covered under Dag NO. 77 of P.P. No. 18, a part of 

Hengalguri Village, Mouza- Rangagora, District- Tinsukia, 

Assam, is the ancestral property of Mottock Royal family from 

the days of Late Brojo Gohain, who was the successor of 

Mottock Kingdom. It is alleged that the said land is in their 

possession by constructing kutcha house and other plantation 

since long. It was also alleged that one Balaji Construction  

represented by Sri Satyanarayan Agarwal, Sri Monoj Kumar 

Bazari, Sri Anand Agarwal of Tinsukia has manufactured some 

documents to grab the said land. The Said complaint was 

endorsed to ASI Brojen Sonowal for necessary action by O.C., 

Tinsukia. The said representation was filed signatures of 

Hemanta Gohaon( President), Swarup Gohain (Vice-

President), Sarjo Gohain (General Secretary), Hemanta 

Singha(Member) of Mottock Rajbonsha Development 

Committee and Dharani Gohain (General Secretary All Assam 

Mottock Yuva Chatra Sanmillan). The record reveals that one 

Non-FIR NO. 15 of 2020, U/s 107/145 Cr. P.C., was forwarded 

before District Magistrate, Tinsukia, on 11-03-2020 by O.C. 

Tinsukia, wherein, Sri Satyanarayan Agarwal is impleaded as 

1st Party and Sri Hemanta Gohain @ Darasing as 2nd Party. 

The report reveals that the enquiry officer ASI Bhola Nath 

Sonowal in his report referred the contents of both the 

complainants and shown his apprehension of breach of peace 

in between the parties regarding the dispute land. The report 

does not reveal how the second complaint is endorsed to the 
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said ASI Bhola Nath Sonowal were as it was endorsed to ASI 

Brojen Sonowal.  

 
14.        Although the report was forwarded on 11-03-2020, 

but only on 05-09-2020 the Non FIR case is put up before 

ADM, Tinsukia for disposal and transferred to ADM Sri Pankaj 

Nagbonshi. The aforesaid facts itself suggest that the matter 

was lost its urgency due to influx of time which was more 

than 5 months and that too the period of Nationwide 

lockdown.  

 
15.       The ADM, Tinsukia had drawn a proceeding U/s. 107 

Cr.P.C. against both the parties on 21-09-2020 i.e. is after  

more than 6 months of submission of report by police, fixing 

13-10-2020 for the appearance of the parties. Vide order 

dated 18-12-2020, Circle officer, Tinsukia was directed to 

submit the present actual status of the disputed land of Dag 

No. 77 of P.P. No. 18 of Henggalguri Village, Mouza- 

Rangagora. 

 
16.       The record further revels taht no report from C.O. 

Tinsukia was received till 15-02-2021, however on that day, 

the learned ADM drawn proceeding u/s 145 Cr.P.C. and 

attached the land by exercising his power u/s 146 (1) Cr.P.C. 

and restrain both the parties form entering into the land and 

to raise any construction until further order. However, no 

material is found in the record for coming to his such 

conclusion and the record is totally silent under what 

circumstances the Learned ADM came to a finding that there 
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is eminent breach of peace and exigency to exercise his 

power U/s 146 (1) Cr. P.C. when the Non FIR is submitted on 

11-03-2020 and order of attachments was passed on 15-02-

2021 that to without making any enquiry regarding the breach 

of peace and tranquillity in the locality existed on that day. 

 
17.        An interesting fact is found in the coy of typed order 

dated 15-02-2021 passed by Sri Pankaj Nagbonshi, ACS, 

Additional District Magistrate, Tinsukia. The copy of the order 

is forwarded to the parties as well as to the Circle Officer, 

Tinsukia Revenue Circle and O.C., Tinsukia/ Digboi Police 

Station for execution of the same. The said order is forwarded 

under signature of Sri Dipu Kr. Deka, ACS, Additional District 

Magistrate (Magistancy Branch), Tinsukia, but there is nothing 

found in the record that the case was transferred to Sri Dipu 

Kr. Deka at any point of time in course of trial of the case. It 

is also found from the record that order dated 15-02-2021, 

which was forwarded on 03-03-2021 i.e. near about 8 months 

of its passing of order.  

 
18.        The record further revels that the case is fixed on 02-

03-2021 for report, Hearing and order but the record was not 

put up on that day, however on 06-04-2020 the record was 

once again put up before ADM, Tinsukia and CR is transferred 

to Sri/ Smt. G. Lachit for early disposal. When the case was 

fixed on 02-03-2021 so under what circumstances, the record 

was put up on 06-04-2020 is not explained in the record.  

 
19.          On 23-06-2021 the CR was once again put up but no 
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report either from Officer-In-Charge, Tinsukia or Circle Officer, 

Tinsukia was received and the case was fixed on 12-07-2021. 

 
20.         The record further reveals that the case was fixed on 

12-07-2021 but the record was once again put on 06-07-2021 

before ADM, Tinsukia, who transferred the case to Sri/ Smt A. 

Borgohain. The said record was once again put up on 27-07-

2021, who fixed the date for hearing on 06-08-2021 at 11:00 

A.M. The order dated 06-08-2021 revels that O.C., Tinsukia 

was once again asked to submit action taken report basing on 

order dated 15-02-2021 and the next date was fixed on 25-

08-2021.  

 
21.         The record further reveals that the case was fixed on 

25-08-2021 but the record reveals that it was once again put 

on 24-08-2021 before ADM, Tinsukia, who transferred the 

case to Sri Subharam Aditya Borah, ACS, SDM, Tinsukia, for 

disposal.  

 
22.          The record reveals that the case was fised on 25-08-

2021, but is was no put on that day however, the record was 

put up on ly on 07-10-2021 before SDM, who fixed the date 

for Hearing on 21-10-2021 at 11:00 A.M. and directed the 

Officer-In-Charge, Tinsukia/ Digboi P.S. to serve notice to 

both the parties to appear for Hearing.  

 
23.          On 21-10-2021 the CR was once again put up and 

the Learned SDM passed the following order: 

 
24.         CR put up, today is the date fixed for hearing. 
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Second party is present and submitted evidential affidavit. 

First party is absent without any step. Next date i.e. 25-10-

2021 fixed for final order.  

 
25.        On 25-10-2021 the final order, which is impugned 

herein, is passed. The order reveals that the Learned SDM, 

while passing the impugned order has taken into 

consideration the Letter dated 02-07-2021 submitted by C.O. 

Tinsukia, wherein he has submitted report of actual status of 

disputed land, however there is nothing on order sheet how 

this report find its place in record. The impugned order was 

passed on the basis of that report only as the Learned SDM, 

Tinsukia has discussed the same in his entire order.  

 
26.         On perusal of the record it is found that the 

Jamabandi of the disputed land is filed in the case and on 

going through the entries in the Jamabandi it transpires that 

the names of various persons including the petitioner herein-

Smt. Babita Agarwal has been mutated on the basis of 

Registered sale deed. When there is documentary evidence in 

record that the land has been mutated in the names of 

various persons so the conclusion arrived by the SDM that Sri 

Hemanta Gohain, whose name is no where found in the 

Jamabandi is totally perverse and beyond the record. It is 

further found from the record that the Learned SDM failed to 

make any enquiry regarding the actual possession of the land 

by recording the evidences of the parties. The Learned SDM 

has taken into consideration  the affidavital evidence of one 

Rajesh Gohain, who is not a party to the proceeding apart 
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from that there is no provision for taking evidence by way of 

affidavit in criminal Proceeding instituted u/s 107/145 Cr.P.C. 

Furthermore, the representation dated 07-03-2020 was filed 

under the Letter head of Mottock Rajbonsha Development 

committee, wherein  Sri Hemanta Gohain represented the said 

committee as a president thereof, so the declaration of 

possession in his individual name is totally illegal and 

perverse. The record reveals that disputed land is patta and 

the names of various persons have been recorded in the land 

records but the Learned SDM, Tinsukia did not took pain to 

issue notice to the pattadars for giving them an  opportunity 

for hearing. The proceeding was conducted behind the back 

of the pattadars and order was passed effecting their right, 

title and possession.  

 
27.        I also found form the record that the case is not put 

on the date(s) fixed and proceeded haphazardly without 

notice to the parties and further section 145(3) Cr.P.C. is not 

compiled which mandate that section 145(3)- A copy of the 

order shall be served in the manner provided by the code for 

the service of a summons upon such person or persons as the 

Magistrate may direct , and at least one copy shall be 

published by being affixed to some conspicuous place at or 

near the subject of dispute. Nothing on the record is found 

that the copy of order is published by being affixed to some 

conspicuous place at or  near the subject of dispute, which is 

situated at Henggalguri Gaon. 

 
28.          The entire proceeding is conducted without following 



13 

 

the procedure  of Law and it has shocked the conscience of 

this court regarding the ways how trial of this proceedings has 

been conducted. The report of Police u/s 107/145 Cr.P.C., 

which was forwarded on 11-03-2020, was put up before ADM, 

Tinsukia, only on 05-09-2020 without assigning any reason for 

delay. This court is conscious of the fact that the Lockdown 

started on an after 24-03-2020, however the said fact is not 

brought on  record, It is further mention herein that when 

Lockdown is stated on 24-03-2020 and when the people were 

restrained form coming out from their home and general life 

an activities were paralyzed so how there was any eminent 

breach of peace and tranquility in the locality which is beyond 

the understanding of this court. No material is found, which 

prompted the learned Magistrate to exercise his power 

conferred U/s 145/146(1) Cr.P.C.  

 
29.        The impugned order of the Sub-Divisional Magistrate 

does not disclose the documents placed before him by either 

party or his consideration  of the same, to arrive at a 

conclusion. List of documents has not been appended to the 

order and the order does not also indicate any marking given 

to the documents produced by the parties. Section 145(4) 

Cr.P.C., enables both the parties to adduce oral and 

documentary evidence and the Magistrate is bound not only 

to receive all such evidence as may be produced, but also is 

empowered to tak such further evidence, if any, as he thinks 

necessary. The magistrate under the 1973 code cannot 

dispose of a proceeding on the basis of affidavit and, 

therefore, the evidence of witnesses will be essential for 
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deciding the question of possession. The evidence 

contemplated includes both oral and documentary. In order to 

enable parties to adduce evidence, reasonable opportunity 

has to be given to produce documents and witnesses and the 

Magistrate will also have a duty to summon such witnesses as 

may be required by either party. This procedure prescribed 

under sub-sec (4) must be followed, for it is mandatory and 

the oral evidence adduced will have to be recorded and the 

documents properly proved according to rules of evidence. 

After the production of the oral and documentary evidence, 

the Magistrate will have to decide the question of possession 

on the evidence place before him, which necessarily implies 

discussion of evidence placed before him.  

30.      Section 111 of Cr.P.C. – Order to be made – 

Posttulates That: 

When a Magistrate acting under section 107, section 108, 

section 109 or section 110, deems it necessary to require any 

person to show cause under such section he shall make an 

order in writing, setting forth the substances of the 

information received, the amount of the bond to be executed, 

the term for which it is to be in force, and the number, 

character and class of sureties (if any) required. 

And 

31. Section 116 of Cr.P.C.- Inquiry as to truth of 

information: 116 (6) postulates that: 

The inquiry under this section shall be completed within a 

period of six months from the date of its commencement, 

and if such inquiry is not so completed, the proceeding 
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under this chapter shall, on the expiry of the said period, 

stand terminated unless, for special reasons to be recorded 

in writing, the Magistrate otherwise directed:  

 
32.          Provided that where any person has been kept in 

detention pending such inquiry, the proceeding against that 

person, unless terminated earlier, shall stand terminated on 

the expiry of a period of six months of such detention.  

 
33.         The Non FIR was forwarded on 11-03-2020 and 

cognizance of the same U/s 107 Cr.P.C. was taken 21-09-

2020, attachments order for dispute land u/s 146 (1) Cr. 

P.C. was passed on 15-02-2021 and executed on 09-08-

2021 which makes no necessity regarding the urgency and 

eminent danger of breach of peace and tranquility in the 

locality that too during National wide Lockdown, and on 

this courts alone the entire proceeding and order(s) passed 

therein are not sustainable in Law and liable to be set 

aside. 

 
34.          In view of the aforesaid discussions it is found that 

the SDM, Tinsukia, has acted contrary to Law as well as 

exceeded his jurisdiction and passed the impugned order 

beyond the purview of the Law and as such the order 

dated 25-10-2021 passed by Learned SDM(S), Tinsukia in 

Misc. Case NO. 17 of 2020 is hereby set aside and the 

Revision Application filed by Smt.  Sadhana  Verma  is 

accordingly Allowed.  

 

35.         This court finds it fit to direct the District Magistrate, 
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Tinsukia to bring this order to the notice of all the 

Magistrate(s) under his jurisdiction, to follow the procedure 

of Law in its true spirit, while exercising the powers 

conferred to them under Criminal Procedure of Code, 1973 

and maintain the proceeding of the case in discipline 

manner. The records are required to be put up on the date 

fixed before the concerned Magistrate of in his/ her 

absence before the Magistrate In Charge to maintain the 

proceeding in proper way.  

 
36.           Send a copy of this order to the District Magistrate, 

Tinsukia for information. 

 
37.          Send back the LCR.  

 

38.           Case is disposed off. 

 
39.           Accordingly,  this  Revision  Petition  is  disposed  of.  

 

           Given under my hand and seal of this Court on the 

1st  day of  September, 2022. 

 

        Dictated and corrected by me: 

 

     (J.K  Das)                                           (J.K  Das)  
Addl. Sessions Judge-2                 Addl. Sessions Judge-2(FTC), 
   (FTC), Tinsukia.                                     Tinsukia 

  


