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IN THE COURT OF SPECIAL JUDGE (POCSO):: TINSUKIA 

  

Present:  C. R. Saikia, AJS 

Additional Sessions Judge  

Cum Special Judge, POCSO 

Tinsukia 

 

(Date of judgment:03.09.2022) 

(Case No. POCSO Case NO.08(T) 2020 (U/S 363/376 IPC, 

R/w. section 6 of the POCSO Act) 

 

COMPLAINANT : STATE OF ASSAM 

REPRESENTED BY  B.L. Agarwal 

Learned Special P.P.  

ACCUSED Sri Azeswar Mahara (A1)  

S/O. Lt. Tiwari Mahara 

R/O. Bahadur T.E., Ting Line 

P.S. Bordubi 

District : Tinsukia( Assam)  

REPRESENTED BY  P.K. Dutta, 

Learned Senior Advocate  
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Accused Details: 

 
Rank 

of 

the 

Accus

ed 

Name of 

Accused 

Date of 

Arrest 

Date of 

Release 

On Bail 

Offences 

charged 

with 

Whether 

Acquitted or 

convicted 

Sentence 

Imposed  

 

Period of 

Detention  

Undergone 

during Trial 

for 

purpose of 

Sec. 

428 Cr.P.C. 

 

A1 

 

 

 

 

Sri 

Azeswar

Mahara 

21/12

/2019 

21/03/

2020 

363/37

6 IPC, 

R/w. 

section 

6 of the 

POCSO 

Act 

Acquitted   - 

 

 

 

 

       

Date of Offence 11/12/2019 

Date of FIR 14/12/2019 

Date of Charge sheet 31/08/2020 

Date of Framing of Charges 23/08/2021 

Date of commencement of evidence 04/08/2022 

Date on which judgment is reserved  

Date of Judgment 03/09/2022 

Date of the Sentencing Order, if any  - 
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    J U D G M E N T 

 

1. The prosecution case in a nutshell is that on 11/12/2019 at 

about 7:00 p.m. the 14 year old minor daughter of the 

informant had gone to a nearby shop, but she had not 

returned. She could not be traced out even after search. On 

12/12/2019 at about 9:00 a.m. Sri Azeswar Mahara of 

Bahadur T.E. Ting Line informed over phone that he had 

taken away the said minor daughter of the informant. On 

13/12/2019 at about 10:00 a.m. the said daughter of the 

informant called him over phone and told that the said 

Azeswar Mahara confined her in a house at Duliajan and he 

had not allowed her to go home.  

2. Mr. “Y”, the father of the victim, lodged an ejahar before 

the I.C. of Langkachi Out Post disclosing the said facts. On 

the basis of the said ejahar, Bordubi P.S. case no. 290/2019 

u/s. 363/368 IPC was registered against the accused. On 

completion of investigation, the I.O. submitted the charge 

sheet against the accused person u/s. 363 IPC R/w. section 

4of the POCSO Act.  

3. On appearance of the accused copies of relevant 

documents were furnished to him as required under section 

207 Cr.P.C. Then after hearing learned counsels of both 

sides and after perusal of relevant documents available on 

record the then learned Special Judge, Tinsukia framed a 

formal charge against the accused Azeswar Mahara under 
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section 363/376 IPC, R/w. section 6 of the POCSO Act vide 

order dated 23/08/2021. The charge was read over and 

explained to the accused to which he pleaded not guilty 

and claimed to be tried. 

 

4. The then learned Special Judge, Tinsukia, transferred this 

instant case to this court for disposal vide order dated 

27/01/2022. 

 

5. Prosecution side adduced evidence of two witnesses in 

order to bring home its case. The statement of the accused 

recorded under section 313 Cr.P.C. is of total denial. The 

accused has declined to adduce evidence in defence.   

 

6. I have heard the argument of learned counsels of both 

sides. Also perused the evidence on record.  

 

7. The points for determination in this case are as follows: 

 

(i) Whether the accused in this case on 11/12/2019 at 

about 7 p.m. at No.2 Habidhulijan Gaon under 

Bordubi P.S. kidnapped the victim girl from the lawful 

guardianship of Rajen Proja and thereby committed 

an offence punishable u/s. 363 of IPC? 

(ii) Whether the accused in this case on the same day, 

time and place as above committed rape upon the 
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victim girl and thereby committed an offence 

punishable u/s. 376 of IPC? 

(iii) Whether the accused in this case on the same day, 

time and place as above repeatedly committed 

penetrative sexual assault upon the victim girl and 

thereby committed an offence punishable u/s. 6 of 

the POCSO Act?  

 

DISCUSSION OF EVIDENCE, DECISION AND REASONS 

THEREOF 

 

8. PW1 is the informant of this case. PW2 is the victim. PW1 

testifies that on the day of the alleged incident his daughter 

went to a nearby shop at about 6:00 p.m. and she had not 

returned. He came to know from one shopkeeper that the 

accused had taken away his daughter in his motorcycle. He 

further testifies that Police recovered his daughter after 2/3 

days of the incident, but he had not asked her whether she 

had gone with the accused and where did they stay.  

9. It transpires from this evidence of PW1 that his evidence is 

hearsay. That apart his evidence fails to implicate the 

accused in the alleged offence.  

10. PW2 being the victim testifies that she had love affairs with 

the accused and so she eloped with the accused on her 

own. She stayed with the accused at Tengapani as husband 
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and wife and they had physical relation.  

11. From the evidence of the victim it comes out that she had 

gone with the accused on her own and she had physical 

relation with the accused on her own will. Now, in order to 

consider this evidence of the victim, the factum of her age 

at the time of the alleged incident is very material. In this 

case the prosecution has not brought forth anything cogent 

to prove the fact that the victim was a child at the time of 

the incident.  PW 1 being the father of the victim testifies 

that the age of his daughter as on 04-08-22 is 22 years. 

According to him the alleged incident took place about two 

three years ago from 04-08-22. If we assess the age of the 

victim on the basis of this evidence of her father she was 

above 18 years of age at the time of the incident. So, it can 

not be held that the victim was a child at the time of the 

incident.   

12. When it is not proved that the victim was a child at the 

time of the incident, the alleged offences come out of the 

purview of the POCSO Act. Now, the fact that the victim 

eloped with the accused on her own will fails to make out 

any offence against the accused.  

13.  In view of the aforesaid discussion and reasons the points for 

determination need to be answered in negative. Accordingly 

accused Azeswar Mahara is acquitted of the alleged offences 

under section 363/376 IPC, R/w. section 6 of the POCSO Act. 

He is set at liberty forthwith. His bail bond is extended for a 
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period of six months in view of provision under section 437 A 

Cr.P.C. 

14. Considering the nature of this case this court does not 

find it necessary to recommend it to District Legal Services 

Authority u/s 357 A Cr.P.C. It is also not sent to District 

Magistrate as required u/s 365 Cr.P.C. for the same reason. 

 

15. This judgment is pronounced in the open court and given 

under my hand and seal of this court on this 3rd day of 

September, 2022. 

 

 

 
 
                                                              (C.R. Saikia) 

                                                   Addl. Sessions Judge Cum 

                                                    Special Judge POCSO 

                                                     Tinsukia 
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APPENDIX 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

A. Prosecution  

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, 

EXPERT WITNESS, 

MEDICAL 

WITNESS, PANCH 

WITNESS, 

OTHER WITNESS) 

PW1 Sri Rajen Praja Informant  

PW2 Miss “X” (name withheld) Victim 

 

B. Defence Witnesses, if any: NIL 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

- - - 

- - - 
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C. Court Witnesses, if any : NIL 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

   

 

LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 

A. Prosecution: 

 

Sr. 

No. 

Exhibit 

Number 

Description 

1 Ext.1 Statement of the victim 

 

B. Defence : NIL       

       

Sr. 

No. 

Exhibit 

Number 

Description 

- - - 

 

 

C. Court Exhibits: NIL 
 

Sr. 

No. 

Exhibit 

Number 

 

 

Description 

- - - 

 

 



 POCSO Case No. 08(T)/2020 

10 | P a g e  
 

 

D. Material Objects: NIL 
 

Sr. 

No. 

Exhibit 

Number 

Description 

   

 

 

 

 

(C.R. Saikia) 

                                                   Addl. Sessions Judge Cum 

                                                        Special Judge POCSO 

   Tinsukia 
 


