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IN THE COURT OF SPECIAL JUDGE (POCSO):: TINSUKIA 

  

Present:  C. R. Saikia, AJS 

Additional Sessions Judge  

Cum Special Judge, POCSO 

Tinsukia 

 

(Date of judgment:26.09.2022) 

(Case No. POCSO Case NO.28(T) 2021 (U/S 4 of the POCSO 

Act) 

 

COMPLAINANT : STATE OF ASSAM 

REPRESENTED BY  B.L. Agarwal 

Learned Special P.P.  

ACCUSED Sri Ajoy Chawtal (A1)  

S/O. Late Guruwa Chawtal 

R/O. Shankardev Nagar 

P.S. Doomdooma 

District : Tinsukia( Assam)  

REPRESENTED BY  Shreeram Prasad 

Learned Senior Advocate  
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Accused Details: 

 
Rank 

of 

the 

Accus

ed 

Name of 

Accused 

Date of 

Arrest 

Date of 

Release 

On Bail 

Offences 

charged 

with 

Whether 

Acquitted or 

convicted 

Sentence 

Imposed  

 

Period of 

Detention  

Undergone 

during Trial 

for 

purpose of 

Sec. 

428 Cr.P.C. 

 

A1 

 

 

 

 

Sri Ajoy 

Chawtal 

14/09

/2021 

In 

Judicial 

custody 

4 of the 

POCSO 

Act 

Acquitted  - - 

 

 

 

 

       

Date of Offence 08/09/2021 

Date of FIR 12/09/2021 

Date of Charge sheet 30/09/2021 

Date of Framing of Charges 23/05/2022 

Date of commencement of evidence 06/06/2022 

Date on which judgment is reserved  

Date of Judgment 26/09/2022 

Date of the Sentencing Order, if any  - 
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    J U D G M E N T 

 

1. The prosecution case in a nutshell is that on 07/09/2021 Sri 

Ajoy Chawtal of Shankardev Nagar, Doomdooma had taken 

the informant to Tinsukia Civil Hospital in the pretext of 

looking after his ailing wife. On 08/09/2021 and on 

09/09/2021 at about 9:00 p.m. Ajoy Chawtal had forcefully 

committed rape on the informant by bringing her out of the 

Tinsukia Civil Hospital after administering some medicine to 

her.  

 

2. Miss “X” being the victim lodged an ejahar with the O.C. of 

Tinsukia P.S. by disclosing the said facts. On the basis of 

the said ejahar, Tinsukia P.S. case no. 1294/2021 u/s. 

420/376/328 IPC R/w. section 4 of the POCSO Act was 

registered against the accused. On completion of 

investigation, the I.O. submitted the charge sheet against 

the accused person u/s. 420/354A IPC R/w. section 4of the 

POCSO Act.  

3. The then learned Additional Special Judge, (FTC-2) 

Tinsukia, transferred this instant case to this court for 

disposal vide order dated 06/01/2022. 

4. On appearance of the accused copies of relevant 

documents were furnished to him as required under section 

207 Cr.P.C. Then after hearing learned counsels of both 

sides and after perusal of relevant documents available on 
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record this Court framed a formal charge against the 

accused under section 4 of the POCSO Act vide order dated 

23/05/2022. The charge was read over and explained to 

the accused to which he pleaded not guilty and claimed to 

be tried. 

 

5. Prosecution side adduced evidence of sevenwitnesses 

including the M.O. and I.O. in order to bring home its 

case.The Judicial Magistrate who recorded the statement of 

the victim u/s. 164 Cr.P.C. was also examined as Court 

witness. The statement of the accused recorded under 

section 313 Cr.P.C. is of total denial. The accused has 

declined to adduce evidence in defence.   

 

6. I have heard the argument of learned counsels of both 

sides. Also perused the evidence on record.  

 

7. The point for determination in this case isas follows: 

 

8. Whether the accused in thiscaseon 08/09/2021 and on 

09/09/2021 committed penetrative sexual assault on the 

informant and thereby committed an offence punishable 

u/s. 4 of the POCSO Act?  
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DISCUSSION OF EVIDENCE, DECISION AND REASONS 

THEREOF 

9. PW1 is the medical officer who examined the victim during 

the course of investigation. PW2 is the victim. PW3 is an 

independent witness. PW4 is the sister of the victim. PW5 is 

the mother of the victim. PW6 is the father of the victim. 

PW7 is the I.O. of this case. The relevant evidence of these 

witnesses shall be considered at appropriate place in order 

to discern the veracity of the prosecution case.  

10. In this case charge is framed against the accused person 

u/s 4 of the POCSO Act, 2012. Hence the important 

foundational fact that the prosecution needs to establish is 

that the victim was a child as defined u/s 2(1) (d) of the 

POCSO Act 2012 at the time of the alleged incident.  

11. Section 94 of the Juvenile Justice Act, 2015 makes 

provision for the mechanism and procedure for 

determination of age of a child in conflict with law 

or a child in need of care and protection. This 

procedure for determination of the age is adopted 

for survivor of sexual offence by virtue of several 

judicial pronouncements. As per provision of section 94 

of the JJ Act 2015, primacy has been given to the date of 

birth certificate from school or the Examination Board ; 

next come certificates issued by corporations, municipalities 

or panchayats in absence of the certificate from the school  
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or Board. The question of medical examination for 

determination of age shall arise only in the absence of such 

certificates.  

12. Keeping in mind the said provision of law, I would like to 

assess the evidence on record regarding the age of the 

victim.  

13.  In this case apart from the opinion of the medical officer 

given on the basis of radiological examination of the victim, 

there is no evidence as such to prove the age of the victim. 

PW 1 being the medical officer testifies that as per 

radiological report the age of the victim is estimated to be 

between 15 to 16 years. PW 1 opines that the age of the 

victim is below 17 years.  In her cross examination PW 1 has 

stated that the age estimated on the basis of radiological 

examination may vary on either side up to two years. There is 

no dispute to the fact that the medical estimation of age can 

not be held to determine the age of the victim perfectly as 

error of margin is to be given on either side. However, that 

medical opinion may be considered along with the other 

evidence on record.  

14. The victim gave her statement before the magistrate u/s 

164 Cr.P.C. on 13-09-21. On that day she deposed her age to 

be 15 years as revealed from the statement. During her 

deposition before the court on 06-06-22 she stated her age to 

be 18 years. If we assume the declaration of the victim made 

on 13-09-21 to be a correct statement about her age, what 
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she stated on 06-06-22 can not be correct. The statement of 

the victim herself regarding her age is quite inconsistent. 

Again, in her cross examination the victim has stated that she 

cannot say her exact age. In view of such inconsistent 

statement of the victim, it is not safe to hold that she was a 

child at the time of the alleged incident. Therefore, it is seen 

that there is no cogent evidence on record to establish the 

fact that the victim was a child at the time of the alleged 

incident. Prosecution has failed to establish this important 

foundational fact.  

15.  Now let me proceed to see if the accused had committed 

the offence as alleged.  The victim is the vital witness in this 

case as there is no eye witness of the alleged incident. It is in 

the evidence of the victim/PW2 that when she was in the 

Tinsukia Civil Hospital to look after the wife of the accused, he 

took her outside the Hospital in the pretext of dinner and then 

he committed rape on her. She testifies that she could not 

move after the alleged act. The accused forcefully 

administered medicine to her. 

16. This part of evidence of PW2 remains un-assailed and un-

shattered. During her cross examination she reiterated the 

facts about the alleged incident in the same tone.  She has 

stated that the accused had taken her outside the gate and 

he had committed rape in a drain near the gate. She has 

denied the suggestion that the accused had not committed 

rape on her.  
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17. In her cross examination PW 2 has stated that the accused 

administered medicine to her and she became senseless. She 

came to know after returning home. From this evidence of 

PW 2 it comes out that after the accused had administered 

medicine on her she became senseless. This evidence of PW 

2 raises doubt whether she was aware as to what had 

happened to her. Her evidence that she became senseless 

and she came to know after returning home raises more 

doubt about her evidence. If she became senseless, she had 

not known what had happened to her. It is seen that the 

evidence of the victim is not at all consistent regarding the 

alleged offence. She has changed her own stand. Such 

inconsistent evidence does not inspire confidence.  

 

18. It is in the evidence of PW 2 that she gave her statement 

before the magistrate. Her statement is tendered in evidence 

as Exhibit 7 by the then learned SDJM(S) Tinsukia who 

recorded the statement. In her statement the victim has stated 

that the accused took her to Tinsukia Civil Hospital to look 

after his wife. In the hospital he molested her by touching and 

pressing her breast. The accused had done this act for two 

days.  

19. During her cross examination it was suggested by the 

defence that she had not stated before the magistrate that 

the accused had committed rape on her. PW 2 has denied 

this suggestion. On careful perusal of P Ext 7 it is seen that 
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the victim had not stated anything about the accused 

committing rape on her. She has stated in her statement 

about the accused touching and pressing her breast. Her 

evidence is not corroborated by her previous statement. It is 

seen that the version of the victim is inconsistent about the 

alleged act. Being so the evidence of PW 2 does not inspire 

credence.   

 

20. Now let me look into the medical evidence to find any 

corroboration of the evidence of the victim. PW 1 is the 

medical officer who examined the victim on police requisition. 

She testifies that the victim had given her the history that she 

was sexually assaulted by her neighbour. She opined that 

there was no sign of forceful sexual intercourse. This 

evidence of the medical officer also does not corroborate the 

evidence of PW 2.  

 

21. PW 3 is the independent witness who is the neighbour of 

both the parties. She testifies that after the incident when the 

victim had returned home, she went there and the victim had 

told her about the accused committing “BAD ACT” on her. The 

victim had told her that the accused committed such “BAD 

ACT” for two days. The evidence of PW 3 is very vague. She 

has not deposed in detail what type of bad act did the accused 

commit. Such vague statement can not be given due 

weightage.  
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22. PW 4 is the sister of the victim. She has deposed that she 

had heard from her sister and her mother that the accused 

committed rape on the victim. This evidence of PW 4 does not 

throw any light as the evidence of the victim herself is not 

worthy of trust.  

23. PW 5 is the mother and PW 6 is the father of the victim PW 

5 testifies that her daughter had told her about the incident. 

According to her the accused had committed BAD ACT on her 

daughter for two days. In her cross examination PW 5 has 

stated that she can not say how the incident occurred. PW 6 

testifies that the accused committed rape on his daughter. 

Both PW 5 and PW 6 have stated that they have no personal 

knowledge about the incident. They have heard about the 

incident from their daughter. But as they evidence of the 

victim herself is not firm, the evidence of PW 5 and PW 6 

cannot help the prosecution case.  

 

24. PW 7 is the investigating officer who did all the formalities 

of investigation. The evidence of PW 7 is mostly formal in 

nature. In absence of any firm and cogent evidence to 

establish the prosecution case, the evidence of PW 7 does not 

throw any light in the prosecution case.  

 

25. From the foregoing discussion of evidence it is seen that the 

evidence of the victim is not cogent and convincing. In 

absence of any cogent and convincing evidence, the alleged 
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offence cannot be foisted upon the accused. In view of the 

aforesaid discussion and reasons the point for determination 

needs to be answered in negative. Accordingly accused Ajoy 

Chawtal is acquitted of the alleged offence under section 4 of 

the POCSO Act. He is set at liberty forthwith. His bail bond is 

extended for a period of six months in view of provision under 

section 437 A Cr.P.C. 

 

26.  Considering the nature of this case this court does not find it 

necessary to recommend it to District Legal Services Authority 

u/s 357 A Cr.P.C. It is also not sent to District Magistrate as 

required u/s 365 Cr.P.C. for the same reason. 

 

27. This judgment is pronounced in the open court and given 

under my hand and seal of this court on this 26th day of 

September, 2022. 

 

 

 
 
                                                             (C.R. Saikia) 

                                                 Addl. Sessions Judge Cum 

                                                   Special Judge POCSO 

                                                   Tinsukia 
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APPENDIX 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

A. Prosecution  

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, 

EXPERT WITNESS, 

MEDICAL 

WITNESS, PANCH 

WITNESS, 

OTHER WITNESS) 

PW1 Dr. Rani Gogoi M.O. 

PW2 Miss “X” (name withheld) Victim 

PW3 Smt. Ulamoni Munda Tanti Independent witness 

PW4 Smt. Pinky Dey Sister of the victim 

PW5 Smt. Mongli Urang Mother of the victim 

PW6 Sri Suresh Urang Father of the victim  

PW7 ASI Shyam Chetry I.O. 

 

B. Defence Witnesses, if any: NIL 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

- - - 

- - - 
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C. Court Witnesses, if any : 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

CW1 Smt. Al Moohmina 

Muzzammil 

Judicial Officer 

 

LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 

A. Prosecution: 

 

Sr. 

No. 

Exhibit 

Number 

Description 

1 P.Ext. 1 Medical report 

2 P.Ext. 2 Laboratory report 

3 P.Ext. 3 Radiological report 

4 P.Ext. 4 Ejahar 

5 P.Ext. 5 Sketch map 

6 P.Ext. 6 Charge sheet 

7 P.Ext. 7 Statement of victim u/s. 164 Cr.P.C. 

 

B. Defence : NIL       

       

Sr. 

No. 

Exhibit 

Number 

Description 

- - - 
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C. Court Exhibits: NIL 
 

Sr. 

No. 

Exhibit 

Number 

 

 

Description 

- - - 

 

 

 

D. Material Objects: NIL 
 

Sr. 

No. 

Exhibit 

Number 

Description 

- - - 

 

 

 

 

 

  (C.R. Saikia) 

  Addl. Sessions Judge Cum 

Special Judge POCSO 

      Tinsukia 
 


